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ANALYSIS OF HOLDINGS 
I. PROXIMATE CAUSATION 

A. The use of language cannot be criminal unless the nature 
of the language and the circumstances of it use are such that a 
forbidden effect would probably, follow, naturally, and as a direct, 
result. 

Groeschl, 5; Werner, 6-8; Hall, 9; Frerichs, 10-11; Pundt, 11; 
Henrickson, 11; Zimmerman, 12-17, 16; Masses (civil suit, Learned 
Hand, J.), 25; Baker, 65-66; Miller, Supl.; See Notes aad Com- 
ments, No. 2, 79. 

Seemingly cotltrary in opinion and effect Masses (civil suit, 
Rogers & Ward, J. J.), 29,301; Spirit of ‘76, 36-37; Stokes, 69-75, 72. 

Seemingly contrary in effect Wallace, 46; OrHare, 47-49; Blod- 
gett, 51-55; Whitaker, 55-57; Whitney, 57-58; Pierce, 58-65; Kirch- 
ner, 67; Waldron, 77-78; Jeffersonian, 33-35; Taubert, Supl. 

B. The Court should determine the sufficiency of evidence to 
raise the question; but whether, under circumstances proved, a 
forbidden effect wodd probably, naturally and directly follow 
is for the jury. 

See cases cited under A, supra; also Baltzer, 20. 
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C. Forbidden effects ordinarily do not in fact follow prob- 
ably, naturally, or directly from communication of opinion or 
belief. 

Cases cited under A, supra. See also Notes and Comments, Nos. 
3 and 14, 79 and 82. 
D. Language is not proximately capable of causing insub- 

ordination, etc., or obstructing the recruiting service, unless the 
circumstances assure that it will reach members of the actual 
forces, or conflict with agencies of the recruiting service, as the 
case may be. .Contact with such members or agencies cannot 
be guessed at or presumed. 

Cases cited under-d, supra. See also Hammerschmidt, 21-23; 
Not.es and Comments, No. 5, 80. 

II. FREE SPEECH 
A. *Some judges seem to feel that the constitutional pro- 

hibition against legislation abridging freedom of speech should 
be construed as guaranteeing only freedom of lawful speech, and 
that Congress has power to make criminal any kind of utter- 
ance it chooses. 

Jeffersonian, 34; Phillips, 41; Goldman, 41; Tanner, 45; Wal- 
lace, 46; Blodgett, 25; Whitaker, 56; Whitney, 58; Pierce, 63-65; 
Taubert, Supl. 

B. Some judges seem to feel that the operation of the con- 
stitutional guaranty is subject to some undefined test of the 
rightness of views expressed, or to their harmony with national 
policy. 

Spirit 
Whitaker, 

of ‘76, 35-37; Tanner, 
55-56; Stokes, 74-75. 

O’Hare, 52-54: 

C. The good motive of a person who intentionally commits 
crime is of course ordinarily immaterial. 

Rutherford, 18-19; Waldron, 76-77; Masses (criminal s&t), 31. 

D. It does not follow, however, that the sincerity of pur- 
ported expressions of opinion or belief is immaterial as bearing 
upon whether they may constitutionally be made criminal- 
though some judges seem to have such a conception. 

Rutherford, 18-19; O’Hare, 49; Blodgett, 52; Pierce, 63-65. 

E. On the contrary, the fair test of protection by the con- 
stitutional gauaranty of free speech is whether an expression is 
made with sincere purpose to communicate honest opinion or 
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belief, or whether it masks a primary intent to incite to forbidden 
action. 

Groeschl, 5; Hall, 10; Zimmerman, 13-16; Masses (civil suit, 
Learned Hand, J.)?,24, 25, 28; (C. C. A.), 26; (Rogers, J.), 29; 
(Ward, I.), 30; (cmmiuul suit, A. N. Hand, J.), 30-32; Olivereau, 40; 
Wells, 40; Ramp, 40; Schenck, 42-43; Baker, 66. See Notes and 
Comments, No. 4, 79. 

F. The unreasonableness, intemperance, or unwisdom of 
an expression of opinion or belief (though it may be evidentiary 
as to its sincerity) does not exclude it from the protection of the 
constitutional guaranty. 

Hall, 10; Zimmerman, 13-16; Masses, 24, 25; Baker, 66. 
As a practical matter, the question whether a particular 

utterance is protected by the constitutional guaranty is usually 
identical with the question whether it was made with an intent 
forbidden by the statute. Theoretically, however, it seems that a 
case might arise where a defendant, in spite of actual expectancy 
and desire of inciting forbidden action, would be entitled to rely 
upon the sincerity of his propagation of truth as he conceived it 
as an affirmative bar to prosecution. ’ 

, 

III. INTJZNT 
A. Willful intent involves conscious expectation and desire 

of producing the forbidden effect. 
Ramp? 17; Huhn, Kornmann, Zittel, Rhuberg, 18; Baltzer, 20; 

Masses (c&l suit, Ward, J.), 30; (crrmanal suit, A. N. Hand, I.), 32; 
Krafft, 38; Sugarman, 42; Mrller, Supl.; See Notes and Com- 
ments. No I, 79. 

Accordant verbally, but noi in effect Wallace, 46, 47; O’Hare, 
48; Blodgett, 52-55; Whitney, 58; Pierre, 63-65; Waldron, 76-78; 
Taubert, Supl. 

Contrary (to the effect that. uttering zcords which naturally pro- 
duce the forbidden efl’ect is enough) Mackley, 18; Wolf, 18 (foot- 
note) ; Kirchner, 67; Krafft, 39. 

Ambiguous 
Rutherford, 18; Stokes, 76 (cf. 70). 

B. The issue being as to the defendant’s actual conscious- 
ness, the proximate tendencies of his utterance are evidentiary 
only. It may be that he did not will or expect an effect which 
may seem naturally, probably, and directly to follow. 

Cases cited under A, supra. 

C. Intent to affect the operation or success of the forces, 
the conduct of members of the forces, or the recruiting service, 
cannot be inferred from utterance under circumstances consistent 
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with indifference to the establishment of contact with members 
of the forces or with the recruiting service. 

Hall, 9, 10; Frerichs, 10, 11; Pundt, 11; Zinunerman, 13-16; 
Krafft, 38; Sugarman, 42; Miller, Supl. 
Compare Werner, 6-8; Hammerschmidt, 21-23. 

Seemingly contrary in effect 
Masses (civil suit, Rogers, J.), 29; Jeffersonian, 34-35; Wallace, 

46; O’Hare, 48; Blodgett, 55; Whitaker, 56; Wlntney, 58; Pierce, 
64-65; Kirchner, 67, 68; Stokes, 74; Taubert, Supl. 

D. Evidentiary circumstances bearing upon the question of 
willful intent are 

1. Time, place, audience, etc. 
Hall, 9; Frerichs, 10; Pundt, Henrickson, 11; Zimmerman, 

13-16; Ramp, 17; Huhn, Kornmann, Zittel, Khuberg, 18; Krafft, 
38; Harper, 68; Miller, Supl. 

2. The truth or reasonableness of the utterance. 
Semble, O’Hare (remarks on sentence), 49; Blodgett, 52; 

Pierce, 63-64; Taubert, Supl. 

3. Its internal character-whether it appeals to passion 
Blodgett, 53; Cf. Spirit of ‘76, 37. 

whether it expressly urges action 
Zimmerman, 13-16; Jeffersonian, 34; Krafft, 38; Sugarman, 

41, 42; Schenck, 42; Baker, 66 
whether it suggests a duty or interest in adopting a line of 
conduct. 

Masses (civil suit, Learrked Haad, J.), 25, 28 (reversed as to 
decisions by Postmaster General, C. C. A., 2nd Ct.), 26-30. 

4. Its actual effect. 
Zimmerman, 16; Cf. Blodgett (defendant’s argzlmelzt), 51. 

Contrary in tendency (minimizing importance of actual effect) 
Krafft, 39; W’allace, 47; O’Hare, 48-49; Kirchner, 67-68; Stokes, 
74; Taubert, S&Q. 

E. The nature of views expressed (not involving sugges- 
tion or recommendation of action regardless or in violation of 
law) is not in itself evidence of willful intent to produce a for- 
bidden effect. 

Groeschl, 5; Werner, 6-8; Hall, 9; Zmmerman, 13-16; Masses 
(civil suit, Learned Hand, J., “gelzeral ethos” passage), 26; cf. 
Ward, J.), 30; Krafft, 39; Baker, 66-67; Cf. Miller, Supl. 

Contrary 
Masses (Rogers, I.), 29; Jeffersonian, 34; Spirit of ‘76, 36-37; 

Wallace, 46; O’Hare, 47-49; Blodgett, 51-55; Whitaker, 56-57; 
Whitney, 58; Pierce, 63-65; Kirchner, 67-68; Stokes, 69-76; 
Taubert, Supl. 



F. Evidence of other expressions on other occasions is not 
admissible to show particular intent on a particular occasion. 

Krafft, 39; See’Notes and Comments, No. IO, 81. 
Contrary 
Masses (criminal suit., A. N. Hand, J.) 32; Kirchner, 68; 

Stokes, 69-76. 

IV. PHRASES OF THE STATUTE 
A. A statement of opinion as to a matter resting upon 

judgment cannot be a false report or false statement within the 
meaning of the first sub-division of section 3. To be criminal, 
under this sub-division, a false statement must be of facts as to 
which truth is ascertainable. 

Hall, 9; Frerichs, 10; Zimmerman, 12, 14, 15; Baltzer, 19; 
Masses (civil suit, Lrarnqd Haled, J.), 24. 

Contrary in effect 
Jeffersonian, 34; Pierce, 59, 60-62, 64, 65; Kirchner, 67; 

Harper, 68; Stokes, 69-72. 

B. The “military and naval forces” include only actual 
members of the Army and Navy. 

Hall, 9; Frerichs, 11; Zimmerman, 15; Hitt, 44; See Notes 
and Comments, No. 5, 80. 

Contrary (-includes potential members of the forces) 
Sugarman, 42; Kirchner, 67; Stokes, 72. 

C. The “recruiting and enlistment service” consists of the 
officers and agencies employed in obtaining volunteers. 

Henrickson, 11-12; Cf. Wallace, 46; O’Hare, 48; Pierce, 61; 
Stokes, 74; Notes alzd Commettts, No. 6, 80. 

Contrary (-includes the conscription service) 
Hitt, 43, 44; Zimmerman, 13; Waldron, 77. 

D. To “obstruct” the recruiting or enlistment service in- 
volves definite interposition of substantial obstacles with tangible 
result. 

Zimmerman, 13-16; Hall, 10; Pundt, 11; Schenck, 42; Hitt, 43; 
See Notes alrd Comments, No. 7, 80. 

Contrary (that diflusiltg ideas wltich may lodpe in minds which 
‘may accept them. and which may, ;f they do, ~11 abstention from 
volmteering or disobedicwe of the draft law, is suficielzt.) 

Masses (civil suit, Rogers, J.), 29; Jeffersonian, 34; Spirit of 
‘76, 36-37; Wallace, 46; O’Hare, 48-49; Blodgett, 55; Whitney, 
48; Pierce, 51; Stokes, 74; Waldron, 77-78; See Notes and Co442~ 
merits, No. 14, 82. 

E. “Injury of the service or of the United States” is not 
an additional separate element of the offense. Any obstruction 
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of the recruiting or enlistment service necessarily involves a suffi- 
cient “injury.” 

Zimmerman, 16; Masses (civil suit, C. C. A.), 29, 30; Hitt, 
43; Wallace, 46; O’Hare, 48; Stokes, 74; Waldron, 77-78. 

F. An “attempt” to cause insubordination, etc., is punish- 
able under the statute even though not sufficiently formidable to 
involve “injury to the United States.” 

Krafft, 39; Cf. Hall, 10; Schenck, 42. 

V. CONSPIRACY 
As to sufficiency of allegations or evidence, see 

Harding, 20, 21; Baltzer, 19, 20; Hammerschmidt, 20-22 and 
note; Masses (crimznal suit, A. N. Hund, J.), 30-32; Schenck, 42; 
Pierce, 60, 61; Notes and Comments, No. 8 and 9, 80. 

. 

VI. BIAS 
See charges 

H,arding, 20, 21; Masses (A. N. Hend, J.), 30, 31; Werner, 7; 
Cf. O’Hare, 48; Blodgett, 51, 52; Pierce, 65; Stokes, 68-76; 
Taubert, Supl.; Notes and Comments, Nos. 13 and 15, 82. 

VII. PRESUMPTION OF INNOCENCE 
Ambiguous acts should be construed as innocent. 

Zimmerman, 13-14; Masses (A. N. Hand, J.), 32; Hammer- 
Schmidt, 23; Baker, 66. 

VIII. PURPOSE OF THE ESPIONAGE ACT 
Ha11,‘28; Zimmerman, 12-17; Masses (Learned Hand, J. ), 24,28; 

(Rogers, J.), 29; Spirit of ‘76, 32, 33; Wallace, 46; Blodgett, 52, 55; 
Stokes, 74; Taubert, Supl.; See Notes and Comments, Nos. II and 
IZ. 81. 

IX. MAILS 
A. No constitutional question of Free Press or Free Speech 

is presented by exclusion of matter from the mails or denial of 
2nd class privileges. 

Masses (ck~il suit), 26-30 
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B. The exercise of discretion by the Postmaster General, 
even though it denies or abridges the use of the mails for matter 
within the protection of the First Amendment, will not be re- 
viewed by the courts unless clearly wrong. 

Masses (civil mit, C. C. A.), 26-30; (and civil suit, A. N. 
Hand, J.), 24, foot;note; Jeffersonian, 33, 34 

C. Whether a newspaper or magaxine is “regularly pub- 
lished” depends upon the Postmaster General’s opinion of the 
legality of its past contents; mere physical regularity in getting 
out issues at stated intervals is insufficient. 

Masses (2nd civil suit, A. N. Hand, J.), 24, foot-iote; Jeffer- 
sonian, 33. 

vii 



ESPIONAGE ACT OF JUNE 15,1917 
Title I, Section 3. 

Whoever, when the United States is at war, shall (1) wilfully 
make or convey false reports or false statements with intent 
to interfere with the operation or success of the military or 
naval forces of the United States or to promote the success 
of its enemies, and whoever, when the United States is at war, (2) 
shall wilfully cause or attempt to cause insubordination, dis- 
loyalty, mutiny, or refusal of duty, in the military or naval forces 
of the United States, or shall (3) wilfully obstruct the recruit- 
ing or enlistment service of the United States,. to the injury of 
the service or of the United States, shall be pumshed by a fine of 
not more than $10,000 or imprisonment for not more than twenty 
years, or both. 
The numbers in parenthesis in the foregcring are inserted by 

the editor; in what follows the three offenses defined in this sec- 
tion are sometimes referred to by nmnber. 

The amended text of the section approved May 16, 1918. is 
as follows : 

Sec. 3. Whoever, when the United States is at war, shall 
willfully make or convey false reports or false statements wit41 
intent to interfere with the. operation or success of the military 
or naval forces of the United States, or to promote the success 
of its enemies, or shall willfully make or convey false reports 
or false statements, or say or do anything except by way of 
bona fide and not disloyal advice to an investor or investors, 
with intent to obstruct the sale by the United States of bonds 
or other securities of the United Statea or the making of loans 
by or to the United States, and whoever, when the United States 
is at war, shall willfully cause, or attempt to cause? or incite 
or attempt to incite, insubordination, disloyalty, mutmy, or re- 
fusal of duty, in the military or naval forces of the United States, 
or shall willfully obstruct or attempt to obstruct the recruiting 
or enlistment service of the United States, and whoever, when 
the United States is at war, shall willfully utter, print, write, 
or publish any disloyal, profane, scurrilous, or abusive language 
about the form of government of the United States, or the 
Constitution of the United States, or the military or naval forces 
of the United States, or the flag of the United States, or the 
uniform of the Army or Navy of the United States, or any 
language intended to bring the form of government of the United 
States, or the Constitution of the United States, or the military 
or naval forces of the United States, or the flag of the United 
States, or the uniform of the Army or Navy of the United 
States into contempt, scorn, contumely, or disrepute, or shall 
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willfully utter, print, write, or publish any language intended 
to incite, provoke, or encourage resistance to the United States, 
or to promote the cause of its enemies, or shall willfully dis- 
play the flag of any foreign enemy, or shall willfully by utter- 
ance, writing, printing, publication, or language spoken, urge, 
incite, or advocate any curtailment of production in this country 
of any thing or things, product or products, necessary or essen- 
tial to the prosecution of the war in which the United States 
mav be ennaned. with intent bv such curtailment to criuule or 
hinder the United States i,n the prosecution of the war, and who- 
ever shall willfully advocate, teach, defend, or suggest the doing 
of any of the acts or things in this section enumerated, and 
whoever shall bv word or act. suouort or favor the cause of anv 
country with which the United &es is at war or by word o’r 
act oppose the cause of the United States therein, shall be 
punishid by a fine of not more than $10,000 or imprisonment 
for not more than twenty years, or both: Provided, That any 
employee or official of the United States Government who 
commits any disloyal act or utters any unpatriotic or disloyal 
language, or who, in an abusive and violent manner criticizes 
the Army or Navy or the flag of the United States shall be 
at once dismissed from the service. Any such employee shall 
be dismissed by the head of the department in which the em- 
ployee may be engaged, and any such otiial shall be dismissed 
by the authority having power to appoint a successor to the 
dismissed official. 
At the same ti’me with this amendment, the following sec- 

tion was added to TEtle XII of t,he Act: 
Sec. 4. When the United States is at war, the Post- 

master General may, upon evidence satisfactory to him that 
any person or concern is using the mails in violation of any 
of the provisions of this Act, instruct the postmaster at any 
post office at which mail is received addressed to such person 
or concern to return to the postmaslter at the office at which 
they were originally mailed all letters or other matter so ad- 
dressed, with the words ‘Mail to this address undeliverable under 
Espionage Act’ plainly written or stamped upon the outside 
thereof, and all such letters or other matter so returned to 
such postmasters shall be by them returned to the senders 
thereof under such regulations as the Postmaster General may 
prescribe. 
The Attorney ,General has issued the following instruc- 

tions to United States Attorneys as to the enforcement of Sec- 
tion 3 as amended: 

“The prompt and aggressive enforcement of this Act is of 
the highest imnortance in suuuressina disloyal utterances and 
preven%ng breaches of peace: - It is also of great importance 
that this statute be administered with discretion. It should 
not be permitted to become the medium whereby efforts are 
made to suppress honest, legitimate criticism of the administra- 
tion or discussion of government policies; nor should it be 
permitted to become a medium for personal feuds or persecution. 
The wide scope of the Act and powers conferred increase the 
importance of discretion in administering it. Protection of loyal 
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persons from unjust suspicion and prosecution is quite as b 
portant as the suppression of actual disloyalty. 

“All cases which clearly violate this law should be promptly 
and vigorously prosecuted, but care should be exercised to avoid 
unjustified arrests and prosecution.” 
All of the Espionage Act cases in this pamphlet arose un- 

der the original phrasing of Section 3 of Title I. Substantially 
the same offenses are, however, included in the section as amended. 
And the new offenses added involve similar principles. The word 
“willfully” is used in each definition except the last-that pro- 
viding for the punishment of “whoever shall by word or act 
support or favor the cause of any country with which the 
United States is at war or by word or act oppose the cause of 
the United States therein.” In that clause the words “support,” 
“favor” and “oppose” in themselves clearly import that like con- 
currence of the conscious will is a necessary element of the 
offense. 

EXTRACTS FROM DECISIONS 
AND CHARGES 

(A few of the judicial utterances from which extracts are given 
in this pamphlet are reported in the Federal Reporter; many 
others are reported in the “Interpretation of War’ Statutes” 
Bulletins published by the U. S. Department of Justice-here 
cited “Bulletin No. ‘* Material not elsewhere reported has 
been obtained from attbrneys and clerks of court.) 

UNITED STATES vs. GROESCHL 
(Not elsezvhere reported) 

District of Kentucky, November, 1917. 

Groeschl was inldicted under the Espionage A;ct for distribut- 
ing a Social&t Labor Party leaflet among the “white collar prole- 
tarians” of a branch of Armour & Co. in the summer of 1917. The 
leaflet was as follows: 

“A WORD TO THE PE’OPLE, THE MEN AND THE 
WOMEN OF LOUISVILLE AND OF THE WHOLE 
COUNTRY AND ALL O’THER COUNTRIES, FOR 
THAT MATTER. 

“We should allow all those enthusiastic patriots and patriotic 
enthusiasts, who are so ‘willing, so eager and so anxious,’ to 
‘serve their country,’ to sacrifice their all, and who want war, so 
bad and go to war so bad, and who want to fight, shoot, stab, 
kill and be killed, we should allow them TO GO TO WAR, to 
the very front of it, where the fighting is the thickest and the 
hottest, and let them fight, shoot, stab, kill and be killed to 
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their heart’s content. But they should let other decent, honest, 
sincere, sensible, reasonable fair-minded people ALONE, people 
who believe in ‘live and let live,’ and in settling individual, na- 
tional and international disputes and troubles by appealing TO 
REASON, TRUTH, JUST,ICE, LIBERTY AND HUMANITY, 
AND NOT IN RESORTING TO BRUT.E FORCE, TO BAYO- 
NETS AND BULLETS, TO GUNS, BOMBS AND CANNONS 
AND THE D~ESTRUCTION OF MILLIONS OF IRREPAR- 
ABLE HUMAN LIVES AND BILLIONS WORTH OF PRE 
CIOUS PROPERTY. THINK THIS OVER.” 
The prosecutor argued for conviction on the strength of the 

possibility that the leaflet might find its way into the hands of sol- 
diers or marines. Groeschl’s attorneys write, “Upon a full hearing 
of the facts, after argument of all the prehminary motions, Judge 
Evans of the United States District Court for the Western District 
of Kentucky held that his conduct did not bring him within the 
act and granted a peremptory instruction for the jury to find the 
defendant ‘not guilty.’ ” 

UNITED STATES vs. WERNER AND DARKOW 
(Not elsewhere reported) 

Eastern District of Pennsylvania, March 26, 1918. 
This case was NOT under the Espionage Act. The defend- 

ants, editors of the Philadelphia Tageblatt, were indieted for 
treason on the basis of matter in their paper indicative of pro- 
German sympathies. 

At the close of the testimony Judge Dickinson directed a 
verdict of acquittal. 

In his opinion, Judge Dickinson distinguished as elements 
of the crime of treason: 

1. An attitude of mind ill-disposed towards the defendant’s 
own country and well disposed towards the enemy. (No doubt 
was intimated of the sufficiency of the evidence as to this ques- 
tion to go to the jury.) 
2. An overt act giving or attempting to give the enemy aid and 
comfort. 
Judge Dickinson held that the publication of words could 

constitute a treasonable attempt to give aid and comfort-but 
NOT unless the utterance was consciously made with reference 
to actual conditions known to be of such a character that aid 
and comfort to the enemy would be a DIRECT, NATURAL 
and REASONABLY TO BE EXPECTED consequence-as, for 
example, if a statesman well-disposed ,to the enemy should at- 
tempt to obtain the passage of a resolution in Parliament which 
would necessarily inform the enemy of his country’s secret 
military policy. He held that there was no evidence before him 
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that the defendants acted with reference to such conditions that 
the giving of aid and comfort to the enemy would be a direct, 
natural, and reasonably to be expected consequence of their 
action. He said: 

“It is not necessary, let me repeat, that aid and comfort 
should have actually been given, but there must be that in the 
case, and it must be based upon the evidence in the case-there 
must be something in the case, so that the dhect, the natural 
and the reasonably to be expected consequences of the act, if it 
be successful, would be to give aid and comfort to the enemy, 
and here is the crucial point in this case, in the judgment of the 
trial judge. - * * * - 

“Now, of course, it is true that any utterance, whether it is 
oral, written or printed, is fraught with the possibility of con- 
sequences. That is true of every utterance ; and if we were per- 
mitted to draw the inference that aid and comfort were, or di- 
rectly, naturally, and reasonably might have been, the result and 
consequence of the act, then it would seem to follow that every 
utterance which was expressive of a disloyal attitude of mind 
would in itself constitute the crime of treason, and yet the law 
admittedly is otherwise. Words, utterances, are evidence, of 
course, as you will clearly see, of the sentiments which the de- 
fendant before the bar of the court in any case entertains * * * 
and he has thereby supplied direct and clear evidence of his atti- 
tude of mind, and if that were sufficient, he could be convicted 
upon that alone. But let me remind you that you and I are here 
in the capacity which I have indicated, and we have no better 
way of showing that we are fit for self-government and that we 
are able to discharge our part of this great experiment than by 
standing fast and firm upon the line. and the line is that we are 
not permitted to pronounce any man guilty unless he has been 
found guilty in accordance with the evidence and in accordance 
with the law. 

* * * * * * 
“You may have a situation in which it should be apparent 

to anyone that words of incitement, words of persuasion, words 
of appeal, words even that would arouse bad emotions, would 
have an effect as if a train of powder was already laid to 
which the words would be likely to operate as a spark. If 
that condition of affairs existed, if there was anything to which 
the words might attach, then mere words would constitute the 
crime of treason. ’ 

“But I call to your attention that it is conceded there is no 
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evidence in this case of agy such condition. There is nothing 
in this case beyond the fact of publication. 

“Now, gentlemen of the jury, it would be a very easy thing 
for me to turn the decision of this question over to you, but I 
feel that to do so would be an act of sheer weakness. It would 
be throwing upon you the responsibility for making a decision 
which properly belongs to the trial judge. * * * If there is 
no evidence, then it is the duty of the trial judge to so declare, 
and he cannot escape that responsibility without running away 
from it. * * * 

“You may therefore, under the direction of the court, fmd 
:a verdict of not guilty, the offense not having been made out, 
.there being no evidence in the case, in the judgment of the court, 
which would enable you to make a finding upon an essential ele- 
ment in this case.” 

UNITED STATES vs. VES HALL (248 Fed. 150) 

District of Montana. Verdict of Acquittal directed by 
Bourquirz, J., Jan. 27, 1918. 

The indictment charged that Ves Hall did 
(1) “Make and convey false reports and false statements with 

intent to interfere with the operations and success of the military 
and naval forces of the United States and to promote the SUC- 
cess of its enemies; 

(2) “Cause and attempt to cause insubordination, disloyalty, 
mutiny and refusal of duty in the military and naval forces of the 
United States, and to obstruct the recruiting and enlistment ser- 
vice of the United States, to the injury of the service of he . 
United States.” 
Specific acts were charged as follows: 

“At divers times in the presence of sundry persons, some of 
whom had registered for the draft, defendant declared that he 
would flee to avoid going to war, that Germany would whip the 
United States, and he hoped so, that the President was a Wall 
Street tool, using the United States forces in the war because he 
was a British tool, that the President was the crookedest- 
ever President, that he was the richest man in the United States, 
that the President brought us into the war by British dictation, 
that Germany had right to sink ships and kill Americans with- 
out warning, and that the United States was only fighting for 
Wall Street millionaires and to protect Morgan’s interests in 
England.” 
Judge Bburquin said : 
“The evidence would justify a finding that defendant did so 

make the declarations charged. But it would not support a ver- 
dict of guilty of any of the crimes charged. 
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“It appears that the declarations were made at a Montana 
village of some sixty people, sixty .miles from the railway, and 
none of the armies or navies within hundreds of miles so far 
as appears. The declarations were oral, some in badinage with 
the landlady in a hotel kitchen, some at a picnic, some on the 
street, some in hot and furious saloon argument. 

“Adverting to the crimes designated (l), false reports and 
false statements import reports and statements of facts and not 
the accused’s opinion, beliefs, intentions, and arguments. Hence 
defendant’s beliefs, opinions, and hopes are not within the 
statute. But his slanders of the President and nation are 
false statements and are within the Espionage Act. While the 
Act makes the (1) offenses substantive, they are of the nature 
of attempts, like in principle, and largely and, to the extent 
indicated governed by the law of attempts. It is settled law that 
attempts are efforts with specific intent to commit specific 
crimes, which efforts are apparently adapted to accomplish the 
intended crimes, and are of sufficient magnitude and proximity 
to the object of their operation that they are reasonably calcu- 
lated to excite public fear and alarm that such efforts will accom- 
plish the specific crimes if they do not fail. 

“These slanders by defendant satisfy magnitude and ap- 
parent adaptation, but in view of all the facts and circumstances 
in proof, neither the specific intent to interfere with, nor prox- 
imity to, the military and naval forces appears.” 

“When facts and circumstances will justify a finding that 
accused intended the natural and ordinary consequences of his 
acts, the intent may be inferred. There are two fatal objec- 
tions to such inference here, viz.: interference with the opera- 
tion or success of the military or naval forces is not the natural 
and ordinary consequence of such slanders, but rather, breach 
of the peace and a broken head for the slanderer, are, and the 
facts and circumstances ,-times and places, oral kitchen gossip 
and saloon debate, the impossibility of far distant military and 
naval forces hearing or being affected by the slanders, and all 
else, render the inference unjustified, absurd and without ‘sup- 
port in the evidence. 

“Military and naval forces in the Espionage Act means the 
same as in the declarations of war, the ordinary meaning, viz.: 
those organized and in service,--inot persons merely registered 
and subject to future organization and service.” 

As to the claim that Hall’s conducl came within the second 
and third clauses of Sec. 3 of the Espionage Act, the decision 
was as follows: 



“It is admitted that no insubordination, disloyalty, mutiny, 
or refusal of duty by the military or naval forces was caused by 
the slanders, and in view of the law and reasoning aforesaid, the 
charges of attempts thereto likewise are not sustained by the 
evidence. 

“Nor does the evidence sustain the charges of ‘wilfully ob- 
structing the recruiting or enlistment service of the United 
States, to the injury of the service of the United States.’ 

“To sustain the charge, actual obstruction and injury must 
be proven, not mere attempts to obstruct. The Espionage Act 
does not create the crime of attempting to obstruct, but only the 
-crime of actual obstruction, and when causing injury to the 
service.” 

Judge Bourquin added this as to the general scope of the 
Espionage Act : 

“The Espionage Act is not intended to suppress criticism 
or denunciation, truth or slander, oratory or gossip, argument 
or loose talk, but only false facts wilfully put forward as true 
and broadly, with the specific intent to interfere with army or 
navy operatio’ns. The more or less public impression that for 
any slanderous or disloyal remark the utterer can be prosecuted 
by the United States is a mistake.” 

UNITED STATES vs. HENRY FRERICHS 
(Bulletin No. 85) 
District of Nebraska 

Judge Munger directed verdicts of acquittal on counts charg- 
ing as wilful false statements the following: 

“There was only one man who ever lived who was better than 
the German Kaiser, and that was Jesus Christ.” 

“God damn the American soldiers who are going over to 
France; we will sink them all, and make the ocean red with their 
blood.” 

* “Germany can’t be whipped.” 
“The United States has no business in this war.” 
“Even if only the women were left in Germany, Germany could 

defeat and overcome the United States in the war.” 
As to these counts the court said: 
“I think the statement that the statute refers to ordinarily 

must mean a statement of facts, or a report of a fact, and not 
applied to mere expressions of opinion.” 

He also directed acquittals on certain counts charging at- 
tempts to cause insubordination, etc., in the forces, saying: 

“The difficulty I see with these counts is that the statements 
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that the defendant is said to have made were not shown by the 
evidence to have been communicated in any way to those who 
were in the military or naval forces. * * * I take it that 
the military forces cannot be said to be as the District Attorney 
suggests those who might enlist,” i. e., eligible men between 
18and45. * * * “The military forces of the United States 
are certainly not more at the present time * * * than those 
who are already in the service, or at least those who are regis- 
tered under the Selective Service Act.” 

UNITED STATES vs. PUNDT (Bulletin No. 82) 
District of Nebraska 

Judge Munger quashed two counts charging that the defend- 
ant attempted to cause insubordination, etc., on the same ground 
as in U. S. v. Frerichs supra. 

A count for obstructing the recruiting and enlistment ser- 
vice, based on words to one Jurgens, was quashed. The court 
said : 

“Mr. Jurgens, being an alien enemy * * * could not 
enlist or be taken into the service of the Army voluntarily or in- 
voluntarily, and therefore what was said to him could not ob- 
struct the enlistment service by any effect it would have upon 
him, any more than it would have if it were spoken to a small 
child, or to some woman who would be unable to enlist, and 
there is no evidence that tended to show that what he said 
to Mr. Jurgens was intended to be conveyed so that others who 
might enlist would be affected by it.” 

UNITED STATES vs. HENRICK!XMJ 
(Bulletin No. 86) 

District of Nebraska, April, 1916 
Judge Munger said : 
“It is necessary * * * that the statement was sufficient 

in its nature and circumstances and in the nature of the audi- 
ence to whom it was addressed, that it could reasonably and 
naturally have the result that the enlistment or recruiting ser- 
vice of the United States would be obstructed. * * * 

“The enlistment service comprehends * * * not only 
the recruiting office and the machinery where men may be ac- 
cepted, but it includes those appeals to the patriotism and 
loyalty of the citizen that may induce him to offer his services. 
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You have seen the posters calling for recruits for the Army or 
Navy; you know that addresses are made asking for volunteers 
to enlist; that newspapers, pamphlets, publications ask for men 
to give their services as volunteer soldiers * * * and all 
such, means are part of the enlistment service or recruiting 
service.” 

UNITED STATES vs. JOSEPH ZIMMERMAN 
(Not elsewhere reported) 

District of Indiana, March 19, 1918, Anderson, D. J. 
(From stenographic notes of Garber & Garber, Shorthand 

Reporters, 525 Lemcke Building, Indianapolis.) 
“The Government having rested : 
“The Court: Well, what is there to go to the jury in this 

case ? 
“Mr. Slack: Whether it amounts to a great deal or not, if 

this man said those things he was undoubtedly saying them with 
a view of condemning this war-at least, that is the view we took 
of it at the time, your Honor. 

“The Court: Now, let us look at this section of the sta- 
tute.” (After reading the first clause.) * * * 

“I do not know what false statement is made that the evi- 
dence shows that could be false statements of fact. I do not 
approve of this gentlemen’s philosophy. I do not approve of 
his making a speech under the circumstances. I think that 
about the least commendable sort of folks I know of are 
these Russians, for example, who have fled to this country, away 
from their own country, and are not anything like satisfied with 
what they have here. Why? Don’t answer me. I will not give 
you a chance now. Why? Because we do not give them every- 
thing they want. Mary Antin was here not long ago and de- 
livered an address, but she didn’t simply want the Jews to have 
their rights. The trouble with Mary Antin is she wanted the 
Jews to have everything that we have got; and that is the 
way with this gentleman.” 

After reading the second clause of the section: 
“Now there is no evidence on that. * * * So, if there 

is anything at all in this charge, it stands on the last part of it- 
‘or shall wilfully,’ etc. (Reads third clause.) 

“NOW the trouble ‘about that is-what does that mean, ‘the 
enlistment service of the United States?’ * * * Now, let us 
see : 
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“ ‘Or shall wilfully obstruct the recruiting or enlistment 
service of the United States.’ 

“Now, if I understand it, or have got the correct notion about 
it, there are two ways in which an army is being raised. One 
is by voluntary enlistment, and then we have got this draft law. 
Now I can readily understand how a man in a case like I heard 
up at Milwaukee can be properly charged with the obstruction 
of the recruiting or enlistment service, where he obstructed for 
instance, would not allow his son, who had been registered, to 
go to answer his first call: but, now, what did this man-who 
I expect is a good deal of an anarchist, when you get down to 
it-do? I do not like the word ‘Socialist’ or these Socialists. 
The Socialist always flatters himself when he calls himself a 
Socialist. He means to leave the impression with other people 
that he is more generous and more unselfish than the average 
run of men; but he don’t want to be called an anarchist. Now, 
just what did this man say about enlistment? Do you remem- 
ber ? 

“Mr. Slack: He said that every loyal citizen now ought to 
withdraw from the war. 

“The Court: What has that got to do with enlistment? He 
didn’t say that every loyal citizen ought to withdraw, because 
every loyal citizen is not in and could not withdraw. 

“Mr. Slack: He said that the country ought to favor with- 
drawing from the war. 

“The Court: There are loyal persons who favor this coun- 
try withdrawing. But suppose this man is all wrong about that, 
and I think he is- 

“Mr. Slack: I think it most serious- 
“The Court: It is serious, but is it a crime? * * * Don’t 

you think that a man might very well argue against any person 
enlisting upon the ground that we have got the conscription law, 
and it ought to operate on all alike? * * * 

“Mr. Slack : His statement was somewhat stronger than 
that. The first witness said he said they should not enlist. 
* * * 

‘“rhe Court: He may have meant by that he should wait 
and be conscripted-how do I know? Is it possible a man can- 
not express his preference as between voluntary enlistment and 
conscription without going to the penitentiary? * * * I 
think it is a well established principle of law that if the ques- 
tion is as to whether the utterance was within or without the 
statute and it can be given a construction which would put it 
within the statute or without the statute that the jury and the 
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court are bound to say it is without the statute. That is the 
law. What are you going to do then? 

“Mr. Slack: If a plain advice given to a crowd of people 
that they should not enlist in the army and navy of the United 
States-if that is not a violation of the espionage law under this 
section 3, then I don’t know what would constitute a violation 
of section 3 of this law. 

“The Court : I can tell you. I have already told you. Where 
a father whose son was registered then recalled him and kept 
him at home * * * and would not let him answer. There 
is where he wilfully obstructed. 

“I do not want to approve the sentiments of this gentle- 
man, and all the inquiring of the jury on their voir dire about 
Socialists and their philosophy amused me. If I had time I 
would like to have somebody explain what it means except for 
the ‘have-nots’ to take it away from the ‘haves.’ That is all there 
is to it; so that I have not much patience with that sort of thing 
or soap-box orators. Why don’t they go hire a hall? 

“But that is not the question. Free speech means the right 
to say foolish things as well as the right to say sensible things. 
I do not understand that we have reached the point where a 
man cannot criticize, for example, if he believes the administra- 
tion, the government, is sending untrained troops into the 
trenches at the front, while I don’t think it is a very nice 
thing- 

“Mr. Slack: And is not true, your honor. * * * That 
is false reports about the military establishment. 

“Mr. Clawson: He did not say they had sent them, your 
honor. He said they should not send them. 

“The Court: * * * How can it be said that * * * 
to criticize the sending of troops over there because they were 
not sufficiently trained, how can that be said to be a false state- 
ment made with the intent to interfere with the operation of the 
troops there? That is too far-fetched. That will not do. There 
cannot be anything predicated upon this statute, under this evi- 
dence, except under this third clause. * *. * 

“Mr. Slack: If your honor will pardon me just a moment. 
It was held by one of the district courts in one of these cases 
where the document said it was a war for J. Pierpont Morgan 
* * * that language was within this statute.* 

“The Court: I do not see how it can be. Of course this 
talk about it being a capitalistic war is the merest bosh, and 

*See U. S. v. Pierce, p. 59, infra. 
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I would not allow a man to take up any time in this court to as- 
sert or argue it. That is rot. There is nothing in that. This 
is not a capitalistic war at all-not a rich man’s war; but is it 
possible that if a man is so ignorant, or so biased, or so preju- 
diced, or because of his associations lie has come to believe that 
it is, that he cannot express that opinion? * * * If you put 
your construction upon it, a man could never criticise the opera- 
tions of the war. That will not do. All men have the right to 
say whether or not it is just the way it should be done. We 
have got to have that right.” * * * 

(Returnfing to the same question in another part of the 
colloquy). 

“The Court: Which one of these statements do you say 
makes a case? 

“Mr. Slack: I think it is a false statement that this is a rich 
man’s war. I think that comes under the first subdivision. 

“The Court: Oh, no; I would have to put all the news- 
paper men and all the soap box orators and all the people who 
don’t think the administration is just right in jail if that were 
so. Thzt r;ld not do.” (After re-reading the first subdivi- 
sion.) “That means more than a man standing off 
three thousand miles away from the war and suggesting, for 
example, or asserting, that Great Britain is not doing her share. 
Of course that is German talk. 

. “Mr. Slack: It is as pro-German as anything I know of. 
“The Court: This man-1 suspect he is a soap-box orator; 

I suspect that somebody, has put that into his noodle who is 
not favorable to our side. It sounds that way. But that is not 
the charge here. Germany has been claiming all the time that 
England was not doing her share. That is the German argument. 

“Mr. Slack: That is a German lie, and he used it. 
“The Court: But can that be said to fall within this statute 

about conveying false reports with the intent of interfering 
with the operation or success of the military or naval forces 
of the United States? 

“Mr. Slack : If people believed that they would not be 
anxious to do their duty. 

“The Court: It is not their duty. It is the operation or suc- 
cess of the military or naval forces of the United States. 

“Mr. Slack: If they cannot get men to carry guns. 
“The Court: It is the operation and success of the forces 

after they are formed.” * * * (After repeating the sub- 
stance of the first subdivision of the section.) “I do not see how 
that can be stretched to cover legitimate or illegitimate criticism 
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of certain features of the war whach have nothing to do with 
the military operations or success. I think that is too plain 
for argument.” * * * 

(After re-reading the third clause.) 
“Now, I cannot see anything here. He criticised the Root 

Commission, and I have heard a lot of people do that. I have 
heard some people criticise ,it on the ground. making the point 
that the president ought not to have. selected the commission 
he did-that he ought to have selected somebody else; but peo- 
ple have a right to differ about that. Are we, notwithstanding 
we are at war, not permitted to speak? I still think that a man 
has a right to speak freely, and that means he has a right to 
speak foolishly as well as wisely. If we are going to limit the 
right of free speech to people who talk wisely there would prob- 
ably be a deadly silence all around * * * 

“But let us go a step further. It is not enough that he wil- 
fully obstructs the recruiting or enlistment service. It has got 
to be to the injury of the service of the United States. So that 
in order to come within this statute you will have to show, just 
as they did in the Milwaukee case, that somebody who otherwise 
would have entered the service was induced not to ; because 
otherwise there would be no injury. * * * 

“What particular thing shows that he violated that clause? 
“Mr. Slack: I am having in mind that the recruiting or en- 

listment service of the United States combines not only the mat- 
ter of voluntary acceptance of persons for service but the con- 
scription act as well. It is all the military service of the United 
States. It reaches out to every avenue, wherever we are recruit- 
ing or conscripting men for the army. * * * Every one of 
these statements made by this man * * * directly or indi- 
rectly reaching the ear of the young man within the military age, 
deters him from doing his duty, 

“The Court: On the contrary, I think the two witnesses- 
the New York Central agent and the other young man-they are 
within the conscription age-1 think the effect of them was quite 
the opposite. That is all the evidence I have got. 

“Mr. Slack: But if the government is going to be held down 
to the rule that it must prove actual injury to the United States, 
it is going to be the most difficult thing in he world to get a con- 
viction under this statute. 

“The Court: Not at all. It was not at all difficult in the 
case I mentioned in Milwaukee. The father kept the son from 
answering the call, and deprived the United States of that man, 
and injured the United States and the service. 
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“Is this defendant a citizen of the United States? 
“Mr. Stedman: He has his first papers. He is not a citizen. 
“The Court: I have only one objection to doing what I am 

going to do in this case-of course I am going to instruct the 
jury to return a verdict of Not Guilty-and that is, I do not want 
this man to go away from here thinking that I approve in the 
slightest degree of what he was doing. * * * The constitu- 
ted authorities have declared war. It is the business of every 
citizen of the United States to stand by the Government in the 
prosecution of this war, and particularly it is bad taste-bad 
taste-for a foreigner who left his own country, presumably to 
better his condition, to come here and make speeches such as 
this man is shown to have made. That is the only reason I hate 
to direct this verdict, but I feel that I have to do it under the law. 

“This defendant, much to my regret, will have to be dis- 
charged.” 

UNITED STATES vs. FLOYD RAMP 
(Bulletin No. 66) 

District of Oregon, March, 1918. 

Wolverton, J., said in his charge: 
“You will note that the term WILFULLY is employed. 

This means that the acts complained against must have been 
done with knowledge on the part of the defendant of what he 
was doing, and that he, having such knowledge, intentionally 
did them and intended thereby, and had such purpose at the 
time, that the result of doing such acts would be to cause in- 
subordination, disloyalty, mutiny, or refusal of duty in the mili- 
tary or naval forces of the United States. 

“Upon the question of intent you are instructed that the law 
presumes that every person intends the natural consequences of 
his act knowingly done ; and in a case like the present case, in 
which a specific intent accompanying the act is a necessary ele- 
ment of the offense charged, the presumption is not conclusive, 
but is probatory in character. It is to be considered by you in 
connection with all the evidence given in the case, considering 
all of the circumstances as you find them from the evidence, in- 
cluding the kind of person who made the declaration, the per- 
son or persons who were present and all the circumstances at- 
tending it, to the end that you may judge the real intent with 
which these statements were made.” 
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Charges substantiially similar to those quoted from U. S. v 
Ramp were also given in the following cases: 

U. S. vs. HUHN, Riner, J., Wyoming 
(Bulletin No. 58) 

U. S. vs. KORNMANN, Elliott, J.,+ South Dakota 
(Bulletin No. 89) 

U. S. vs. ZITTEL, Neterer, J., Washington 
(Bulletin No. 90) 

U. S. vs. RHUBERG, Wolverton, J., Oregon 
(Bulletin No. 94) 

U. S. vs. MACKLEY 
(Bulletin No. 83) 

District of Vermont, March 21, 1918 

Judge Howe said: 
“ ‘Willfully’ is defined to mean ‘purposely,’ ‘intentionally,’ 

‘willingly, as contradistinguished from ‘incidentally,’ or ‘acci- 
dentally. The purpose Congress had in mind in inserting the 
word ‘willfully’ in the statute was to protect anyone against 
slips of speech or misstatements. 

“Ignorance of the law excuses no man. A man is pre- 
sumed to intend the natural and probable consequences of his 
speech. 

U. S. vs. RUTHERFORD ET AL 
(Leaders of the Pastor Russell Sect) 

Eastern District of New York, June 20, 1918 
Extract from Judge Howe’s charge: 
(From a newspaper report appearing while this pamphlet is 

in press.) 
“If you find that the defendants purposely and intentionally 

said what they did, wrote what they did, or published what they 
did, in a willful attempt to cause insubordination, disloyalty, 
or refusal of duty, this would constitute criminal intention, not- 

*In this case Judge Elliott apparently reverses the position 
he took in U. S. v. WOLF, (Bulletin No. 81), where he said: 

“The law presumes that every man intends the legitimate con- 
sequences of his acts. Wrongful acts, knowingly or intentionally 
committed, can neither be justified nor excused on the ground 
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withstanding you may also find that the defendants intended 
to serve God in doing what they did.” ‘ 

The defendants were found guilty. In sentencing them to 
twenty years’ imprisonment, Judge Howe said: 

“A person preaching religion usually has much influence, 
and if he is sincere he is all the more effective. This aggravates 
rather than mitigates the wrong they have done.” 

UNITED STATES vs. BALTZER, Et Al 
(Bulletin NO. 3) 

District of South Dakota, October, 1917 
The defendants were twenty seven Socialist farmers of 

Hutchinson County, South Dakota. They were indicted for 
conspiracy to violate se&m 3 of the espionage act, and also for 
conspiring in violation of section 7 of the Penal Code “to prevent 
by force, intimidation, or threat any person from accepting or 
holding any of?+ce, trust, or place of confidence under the United 
States or from discharging any duties thereof”-the specific 
claim in relation to the latter charge ,being that they intended 
by intimidation, etc., to prevent the Governor from discharging 
the duties laid upon him by the Draft Law: 

The charges were based upon the sending of a petition to the 
Sheriff, Treasurer, and Auditor of Hutchinson’ County and to 
the Governor of South Dakota, charging that th,e people are 
against the Idraft and that the county quota was unfairly fixed, 
demanding revision of the quota and a referendum as to the war 
and draft, and stating that disregard of the petition “will spell 
sure defeat for you and your party.” 

Judge Youmans held thtat there was no evidence that this 
petition contained willful false reports or false statements. He 
left to the jury the question whether the defendants had com- 
mitted the third offense defined in section 3 as well as the con- 
spiracy charges. 

As to the conspiracy, he said: 
’ “If you find that these acts were committed in a manner or 

of innocent intent. The color of the act determines the com- 
plexion of the intent. The intent to injure is presumed when the 
unlawful act, which results in the thing prohibited by the terms 
of this statute, is proved to have been knowingly committed. 

“If, therefore, you find * * * that the language used 
* * * under the circumstances, as you find them, had the 
natural and necessary tendency to do the things prohibited in 
this section 3 * * * then you have found the intent as the 
court has attempted to define it to you.” 
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under circumstances which, by reason of the relation of the de- 
fendants at the time and the methods used by them, give rise 
to the reasonable and just inference that they were done as the 
result of a previous understanding between them, then you will 
be justified in finding that the conspiracy existed between them 
te do such acts. 

As to intent, he said: 
“You are to determine what were the natural and necessary 

effects of the acts of the defendants, and whether this effect was 
the purpose which defendants had in mind when they did the 
acts.” 

The defendants were convicted. 

UNITED STATES vs. DR. EVA HARDING, Et Al 
(Not elsewhere reported) 

District of Kansas, March, 1918 
This case was not under the Espionage Act. The indictment 

was for conspiracy to cause violation of the draft law. But the 
charges of the court as to bias and evidence of conspiracy would 
have been equally applicable in an Espionage Act prosecution. 
The defendants were acquitted. 

Judge Pollock said: 
“In such unusual times and under such stress of circum- 

stances, it is but natural that the passions and prejudices of mezr 
shall and do become inflamed. * * * I mention this matter be- 
cause I desire to charge this jury that you must not, in the de- 
termination of this case, allow anything to enter into your de- 
liberations save and except the cold, clammy facts of this case and 
the law as I shall give it to you. * * * If ever our courts 
become recreant to the trust reposed in them in declaring the 
law, and they color or bias or prejudice, by the declaration of 
the law, any case; or the jury, through any motive whatever 
shall lose sight of the fact that they are acting merely as an in- 
strumentality of the law in determining the facts under the law 
as declared, and uniting them in their verdict-if they do this, 
this is not an administration of justice under the law at all.” 

“Now, what is a conspiracy? In the literal acceptation of 
the term it means a breathing together. * * * First, let us 
look into this case and see whether under the evidence in this 
case these defendants did agree by concerted action to do what 
is here charged against them, and is that proven beyond a rea- 
sonable doubt. Anything that any of them did independently 
and of their own volition or motive, whatever it was, whether 
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they advised anyone not to take part in the registration, to keep 
away from there, if anyone did so advise, or any circulars that 
they may have prepared or handed out, or any talk that anyone 
of them may have had with anyone, or any meeting that any 
of them may have participated in, if they did participate in any 
meeting, anything that they did of their own mind without any * 
agreement or concerted action with another, is not charged 
against them in this case and is not in this case punishable. 
* * * 

“So far as this case is concerned, as individuals, not acting 
in concert with others, they had a right to do anything whatso- 
ever that they did do in this case, because the only purpose of 
this case is to punish what is called an unlawful confederacy 
and the doing of an unlawful act by uniting themselves together 
by concerted action and movement. If they did not act in con- 
cert in whatever they did, there can be no conviction whatever 
in this case.” * * * 

“You must try solely and alone the case that is presented 
by this indictment. In other words, as to whether these defend- 
ants did or did not favor this country engaging in the war is not 
the question for which they are here being tried. However we 
may think about that individually, we must not allow that alone 
to have any weight with us whatever. If we can try this case, 
laying outside of consideration the fact that country is engaged 
in war at all, if we should try it wholly, or could try it wholly 
removed from any thought of the war and its consequences, or 
whether this country was rightfully engaged in it or not, or as 
to what these defendants thought about the war except in so 
far as it might tend to show they entered into this conspiracy. 
the nearer we can do that, the nearer justice will be done in this 
case.” 

U. S. vs. HAMMERSCHMIDT ET AL 
(Not elsewhere reported) 

Southern District of Ohio, May, 1918 
This case was not under the Espionage Act. The indict- 

ment is summarized in the following extract from Judge Hol- 
llster’s opinion granting a motion to quash: 

“This indictment charges a conspiracy to defraud the United 
States by defeating a lawful function of the Government, to-wit: 
the registration for military service of all persons between the 
ages of twenty-one and thirty, both inclusive, as provided by 
the Act of Congress of May 18. 1917, by printing, etc., and 
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publishing, etc., in various places and to various persons, espe- 
cially to male persons within the draft age, circulars, etc., com- 
posed, printed, intended and designed for the purpose of coun- 
selling, advising, aiding and procuring ‘said persons, especially 
said male persons’ within the draft age, to evade, etc., the Act 
by which said persons were required to register. 

“It may be that at common law, circumstances determine 
whether or not it is necessary to allege the means by which a 
conspiracy is to be accomplished. But it is manifest that in a 
charge of this kind it is necessary that the means be set forth 
by which the United States was to be defrauded. But were 
it not necessary, yet the pleader has set forth the means with 
great particularity and it is clear that the conspiracy includes 
the means as a part of it. The agreement was that the unlawful 
end was to be accomplished by doing certain things, which in- 
cluded the printing and publishing of circulars, etc., composed 
and designed to have a certain influence and effect upon persons 
within the draft age as well as “various persons.” The charge 
does not set out the circular, etc., agreed to be printed and 
published, nor does it refer to any clause where it may be found 
and we have nothing in the charge itself from which to determine 
whether or not the circular could have the effect alleged or 
not, whether as to persons within the draft age, or as to “various 
persons,” whatever that description may mean. The indictment 
sets out the pleader’s conclusion, but fails to set out that from 
which his conclusion is drawn. The circulars, etc., designed 
and composed, as set forth, were a part of the conspiracy itself 
and the charge of conspiring is not complete until the entire 
agreement is set forth. Hence it would seem, logically, that 
the first part of the offense-the conspiracy-is not sufficiently 
alleged.* It is true that in that part of the indictment stating the 
alleged first overt act we find a printed circular inserted and 
‘made a part of this indictment,’ but there is nothing to show 

*That a conspiracy indictment must allege not simply con- 
currence in a common desire, but a completed agreement to do 
acts sufficient to accomplish a forbidden result, see also the 
following cases: U. S. v. Bopp, 230 Fed. 723; Stokes v. U. S., 
157 U. S. 187; U. S. v. Britton, 108 U. S. 199; Woo Wai v. U. S. 
223 Fed. 412; U. S. v. Miller, 133 Fed. 337; U. S. v. Taffe, 86 Fed. 
113. Williamson v. U. S. 207 U. S. 425, 447, 449 is 
entirely consistent with this rule: the conspiracy there alleged 
contemplated definite action, even though no particular indi- 
viduals had been selected as objects of such action. See also 
the cases holding that a conspiracy must be “sufficiently charged’ 
by itself, and insufficiencies cannot be aided from the overt acts: 
Pettibone v. U. S. 148 U. S. 197; Hyde v. U. S. 225 U. S. 347; 
Joplin Mercantile ~CO. v. U. S., 236 U. S. 531. 

20 



that that circular is the circular, etc., alleged in the charge of 
conspiracy to have been composed, printed, etc., advising evasion 
of the draft law.” 

Judge Hollister held further that the purported averments 
of overt acts were insufficient in that they did not show that 
the acts alleged would really tend to effect the object of the 
conspiracy. He held that ordering circulars, and calling for 
them when primed, might tend to show the conspiracy-but 
that the overt act must be independent and subsequent to the 
completiou of the conspiracy. As to various alleged overt acts 
of distributing to various persons, the judge said: 

“Who were Susan Jeffries and the other persons named? 
There is no allegation that they were male persons within the 
draft age. It is probable that #Susan Jeffries was not. * * * 
if they were fellow conspirators then the publication to them 
would not be an overt act done to effect the object of the con- 
spiracy, for such persons may still have been unwilling to take 
the final step to effect the object of the conspiracy by publishing 
the circulars in such a way that they would, or even might, 
come to the attention of persons within the draft age. 

“If they were not co-conspirators and not within the draft 
age, publication to them could not be a publication constituting 
an overt act, because there is no allegation of the way in which 
publication to these persons would be a publication to those 
to whom a publication was designed to come and influence. 
What were these persons to do with the circulars? It may be 
the circulars were delivered to the persons named for the purpose 
of being destroyed. There must be some sort of connection 
alleged, or from all the circumstances to be deduced, between 
these persons and those to be influenced by the publication.” 

MASSES PUBLISHING COMPANY vs. PATTEN 
The issue of the Masses for August, 1917, was declared 

unma’ilable by the Post Office Department, and the plaintiff ap- 
plied to the United States District Court for the Southern Dis- 
trict of New York for a mandatory injunction to require the 
New York Postmaster to accept and transport copies of the 
magazine tendered for mailing. 

The District Court granted the (injunction, July 24, 1917. 
Judge Learned Hand’s opinion is reported 244 Fed. 535. 

The ‘issuance of the injunction was stayed by Circuit Judge 
Hough, pending an appeal by the Government, 245 Fed. 102. 
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The appeal resulted in a reversal of the decision of the 
District Court, Nov. 2, 1917, 246 Fed. 24.* 

The articles in the August Masses which the Post Office 
Department specified as objectionable are printed with Judge . 
Hand’s decision in 244 Federal. 

The following extracts show the theory of Judge Learned 
Hand’s opinion : 

-‘It must be remembered at the outset-and the distinctiot 
is of critical consequence throughout-that no question arises 
concerning the war powers of Congress. It may be that Con- 
gress may forbid the mails to any matter which tends to dis- 
courage the successful prosecution of the war. It may be that 
the fundamental personal rights of the individual must stand 
in abeyance, even including the right of the freedom of the press, 
though that is not here in question. * * * Here is presented 
solely the question of how far Congress, after much discussion, 
has up to the present time seen fit to exercise a power which may 
extend to measures not yet even considered, but necessary to the 
existence of the State as such.” * * * 

After dkcussion of the danger of internal dissension: 
“All this, however, is beside the question whether such an 

attack” (on the war) “is a wilfully false statement. That phrase 
properly includes only a statement of fact which the utterer 
knows to be false, and it cannot be maintained that any of these 
statements are of fact, or that plaintiff believes them to be false. 
They are all within the range of opinion and of criticism; they 
are all certainly believed to be true by the utterer. As such they 
fall within the scope of thati right to criticise either by tem- 
perate reasoning, or by immoderate and indecent invective which 
is normally the privilege of the individual in countries depend- 
ent upon the free expression of opinion as to the ultimate source 
of authority. * * * To modify this provision, so clearly in- 
tended to prevent the spreading of false rumors which may em- 
barrass the military, into the prohibition of any kind of propa- 
ganda, honest or vicious, is to disregard the meaning of the 
language established by legal construction and by common use, 
and to raise it into a means of suppressing intemperate and in- 
flammatory public discussion, which was surely not its purpose. 

*On an application by the Masses for the transmission of its 
September issue as second class matter, Judge Augustus N. 
Hand held (Bulletin No. 26) that former issues had contained 
matter in violation of law in the judgment of the Postmaster 
General, and the magazine had therefore ceased being a lawful 
magazine, so that it could no longer lay claim to regularity of 
issue. 

22 



“The next phrase relied upon is that which forbids any one 
from wilfully causing insubordination, disloyalty, mutiny or re- 
fusal of duty in‘the military or naval forces of the United States. 
The defendants’ position is that to arouse discontent and dis- 
affection among the people with the prosecution of the war and 
with the draft tends to promote a mutinous and insubordinate 
temper among the troops. This, too, is true; men who become 
satisfied that the are engaged in an enterprise dictated by the 
unconscionable selfishness of the rich, and effectuated by a tyr- 
annous disregard for the will of those who must suffer and die, 
will be more prone to insubordination than those who have faith 
in the cause and acquiesce in the means. Yet to interpret the 
word ‘cause’ so broadly would, as before, involve necessarily as 
a consequence the suppression of all hostile criticism, and of all 
opinion except what encouraged and supported the existing pol- 
icies, or which fell within the range of temperate argument. 
* * * Only the clearest expression of such a power justifies 
the conclusion that it was intended. * * * 

“One may not counsel or advise others to violate the law 
as it stands. Words are not only the keys of persuasion, but 
the triggers of action, and those which have no purport but to 
counsel the violation of law cannot by any latitude of interpre- 
tation be a part of that public opinion which is the final source 
of government in a democratic state. * * * Political agita- 
tion, by the passions its arouses or the convictions it engenders, 
may in fact stimulate men to the violation of law. * * * Yet 
to assimilate agitation, legitimate as such, with direct incite- 
ment to violent resistance, is to disregard the tolerance of all 
methods of political agitation which in normal times is a safe- 
guard of free government. The distinction is not a scholastic 
subterfuge, but a hard-bought acquisition in the fight for free- 
dom.” 

Judge Hand held specifically that none of the articles or 
pictures objected to by the Post Offilce Department urged upon 
men that it was either their duty or their interest to violate the 
‘%W. 

“The question before me is similar to that which would arise 
upon a motion to dismiss an indictment at the close of the proof; 
could any reasonable man say, not that the indirect result of 
the language might be to arouse a seditious disposition, for that 
would not be enough, but that the language directly advocated 
resistance to the draft? I cannot think that upon such language 
any verdict would stand.” 

As to the Government’s contention “that the .general tenor 
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and animus of the paper as a whole were subversive to author- 
ity and seditious in effect,” Judge Hand said : 

“The addition of English-speaking freedom has depended in 
no small part upon the merely procedural requirement that the 
State point with exactness to just that conduct which violates 
the law. It is difficult and often impossible to meet the charge 
that one’s general ethos is treasonable ; such a latitude for con- 
struction implies a personal latitude in administration which 
contradicts the normal assumption that law should be embodied 
in general propositions capable of some measure of definition.” 

Circuit Court of Appeals Decision, 246 Fed. 24. . 

The Circuit Court of Appeals (Judges Rogers. Ward, and 
Mayer) considered first the constitutional question whether Sec- 
tion 1 of Title XII of the Espionage Act (which declares unmail- 
able matter in violation of Section 3 of Title I) abridges the 
freedom of speech or of the press. Judge Rogers quoted the 
Blackstonian theory that 

“Every free man has an undoubted right to lay what scnti- 
merits he pleases before the public, but if he publishes what is 
improper, mischievous, or illegal, he must take the consequences 
of his own temerity,” 

and also the intimation in Patterson v. Colorado, 2005 U. S. 454, 
462, that the constitutional guaranties of free speech and free 
press are to be similarly construed. T%e Court did NOT hold, 
however, that honest dissemination of views could constitution- 
ally be prohibited or punished as crime. There is no intima- 
tion that the court thought that Congress had altered, or con- 
stitutionally could alter, the fundamental principles as to what 
might be stamped “improper, mischievous, or illegal” which 
lay in the minds of the framers of the First Amendment.* 

Under these printiples, though printed or spoken matter 
intended as incitement of criminal conduct may constitutionally 
be punished, honest propaganda is protected. 

*The expression of views, however, unpopular and however 
pregnant with the possibility of embarrasment to a particular 
governmental policy or enterprise, is not “improper, mischievous 
or illegal.” Freedom for thought and hs communication is 
part of the substance of our democracy-of the fundamental 
theory of public welfare upon which our government was 
founded. It lay as such in the minds of the framers of the 
First Amendment. There is a wide gulf ‘between honest com- 
munication of honest thought and such utterances as have 
hitherto been recognized and punished as contrary to public 
welfare without violation of the constitutional guaranties--libels, 
for example, threatening or obscene letters, illegal incitements 
or solicitations to crime.-Ed. 
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Nor did the Court auibble over the Blackstonian .test of 
whether a restraint operates before or after the physical act 
of publication or utterance. .The judges were not so unreal- 
istic as to suggest that a statute imposing a penalty of twenty 
years’ imprisonmeat is not as effectual a “previous restraint” 
as could be devised. The contrary implication is clear in the 
following passages from Judge Roger’s opinion: 

“Now, clearly, the Espionage Act imposes no restraint prior 
to publication and no restraint afterward, except as it restricts 
circulation through the mails. Liberty of circulating may 
be essential to freedom of the press, but liberty of circulating 
through the mails is not, so long as its transportation in any 
other way as merchandise is not forbidden. 

“The Act of Congress now called in question does not un- 
dertake to say that certain. matter shall not be published nor 
that it shall not be transported in interstate commerce. It 
simply declares that such matter shall not be carried in the 
United States mails. * * * Congress has not attempted to 
prevent the transportation of this publication as merchandise 
by the railways or by the express companies, and it has not 
authorized the confiscation of it, neither has it in any way pro- 
hibited publication. * * * 

“The purpose of the Act, as we understand it, was not to 
repress legitimate criticism of Congress or of the officers of the 
Government, or to prevent any proper discussion looking to the 
repeal of any legislation which may have been enacted. The 
United States being at war in defense of American rights, Con- 
gress intended by this act to prevent any use being made of the 
mails for the dissemination and distribution of publications in- 
tended to embarrass and defeat the government in its effort to 
prosecute the war to a successful termination.” 

The b,asis, therefore, ‘of the Court’s holding that the Act 
is constitutional is that it does not in fact abridge freedom 
of speech or of the press, merely co,rferring upon the Post- 
master General a discretion in withholding the use of a medium 
of dissemination deemed not essential to free press or free 
speech ; and that it does not penalize honest agitation and 
propaganda, but only pubhcations and utterances made with 
actual intent to embarrass and defeat the government. 

The first of these conclusions leads the Circuit Judges into 
a fundamental difference with Judge Hand. Judge Hand 
thought that the Postmaster General was not authorized to 
exclude matter from the mails without presumptive evidence 
that its publication constituted a crime. The Circuit Judges 
held that the Postmaster General does not have to be right, or 
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even presumptively right. The Courts will not interfere unless 
he is clearly wrong. True, he may deny the mails to honest 
propaganda, entitled to the protection of the constitutional 
guaranty. But free speech and free press are not in fact abridged 
by such denial; and the courts will not take jurisdiction to cor- 
rect his administrative blunders. 

Judge Rogers concluded : 
“If the Postmaster General has been authorized and di- 

rected by Congress not to transmit certain mail matter by mail 
and is to determine whether a particular publication is non-mail- 
able under the law, he is required to use judgment and discre- 
tion in so determining, and his decision must be regarded as 
conclusive by the Courts, unless it was clearly wrong.” 

Judge Hand, treating the situation as the same as would be 
presented on motion to dismiss or direct an acquittal at the 
close of the evidence in a criminal trial, had suggested a prac- 
tical test of whether, on purely internal evidence, language 
could fairly be construed as incitement rather than exposition 
of views. He said: 

“If one stops short of urging upon others that it is their 
duty or their interest to resist the law, it seems to me one should 
not be held to have attempted to cause its violation. If that 
be not the test, I can see no escape from the conclusion that, 
under this sectron, every political agitation which can be shown 
to be apt to create a seditious temper is illegal. I am confident 
that by such language Congress had no such revolutionary pur- 
pose in view.” 
Judge Roger’s opinion rejects this as a test of whether 

decision by the Postmaster General is clearly wrong,* saying: 

*A decision by a Postmaster General is radically different in 
theory from a decision by a jury. A Postmaster General may be 
assumed to be a responsible official, selected for special qualifica- 
tions, sufficiently impartial not to be controlled by personal 
disapproval of views expressed or personal abhorrence of the 
tendency which their prevalence might have upon public ,policy,- 
and equipped with sufficient sensitiveness, discrimination, and 
intelligence to arrive at trustworthy impressionistic judgments 
as to the intent of writings on the basis of internal evidence. 
The ICircuit Judges suggest no practical test for judging intent 
on internal evidence as a substitute for Judge Hand’s. It is not 
reasonable to suppose! however, that they meant that delicate 
questions as to the Intent underlying written statements of 
views could properly in a criminal trial be submitted for decision, 
upon the internal evidence of the writings themselves, to the 
unregulated impressionism of ordinary jurymen. Even trained 
judicial minds are often incapable of perceiving a possibility of 
honesty in views which they personally find abhorrent; is it 
unlikely that jurymen would be more judicial, To refer such 
questions to jurymen without guidance would be tantamount to 
abrogation of the substance of the constitutional guaranties.-Ed. 
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“If the natural and reasonable effect of what is said is to 
encourage resistance to law, and the words are used in an en- 
deavor to persuade to resistance, it is immaterial that the DUTY 
to resist is not mentioned or the INTEREST of the persons ad- 
dressed in resistance is not suggested. That one may wilfully 
obstruct the enlistment service without advising in direct lan- 
guage against enlistments, and without stating that to refrain 
from enlistment is a duty or in one’s interest seems to us too 
plain for controversy. To obstruct the recruiting or enlistment 
service within the meaning of the statute, it is not necessary 
that there should be a physical obstruction. Anything which 
impedes, hinders, retards, restrains or puts an obstacle in the 
way of recruiting is sufficient. * * * Moreover it is not nec- 
essary that an incitement to crime must be direct. At common 
law the “counseling” which constituted one an accessory before 
the fact might be indirect * * *. If he gave directions 
vaguely and incautiously and the person receiving them acted 
according to what he might have foreseen would be the-under- 
standing, he is responsible.” * * * 

After holding that the Postmaster General could not reason- 
ably suspect the publication of the Masses of being an act of 
Treason : 

“It is not so clear that the publication is free from matter 
which involves an attempt to cause insubordination, disloyalty, 
mutiny or refusal of duty in the military or naval forces of the 
United States. The Postmaster General thought it contained 
matter objectionable on that ground, and a difference of opinion 
upon that phase of the matter is possible. The question whether 
the publication contained matter intended wilfully to obstruct 
the recruiting or enlistment service of the United States is less 
doubtful. Indeed, the Court does not hesitate to say that con- 
sidering the natural and reasonable effect of the publication it 
was intended wilfully to obstruct recruiting. And even though 
we were not convinced that any such intent existed, and were in 
doubt concerning it, the case would be governed by the principal 
that the head of a department of the Government in a doubtful 
case will not be overruled by the Courts in a matter which in- 
volves his judgment and discretion and which is within his 
jurizkliction.” 

Judge Ward, in a concurring opinion. says: 
“Advice to resist the law may be indirect as well as direct, 

and the conclusion of the Postmaster General in matters of fact, 
whether we agree with him or not, is final. I think it important, 
however, to say that not every writing, the indirect effect of 
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which is to discourage recruiting or enlistment is within the 
statute. 

“In .addition to the natural effect of the language on thb 
reader, the intention to discourage is essential. Arguments in 
favor of immediate peace or in favor of repealing the Conscrip- 
tion Act do this indirectly. It is, notwithstanding, the Consti- 
tutional right of every citixen to express such opinion both orally 
and in writing, and Congress cannot be presumed to have in- 
tended to authorize the Postmaster General to exclude such 
articles written honestly and without the intention of advising 
resistance to the law.” 

It seems apparent from the Circuit Court of Appeals deci- 
sion that at least one of the ,Circuit Judges personally agreed 
with the Postmaster General that the contents of the August 
Masses evinced an intent to incite to obstruction of the recruit- 
ing service . It is to be borne in mind, however, that the proceed- 
ing was a civil proceeding, and that the only thing adjudi- 
cated was the extent of the Postmaster General’s discretion. 
The internal evidence in the articles themselves, though suffi- 
cient to sustain the finiding of the Postmaster General, may still 
be insufficient to go to the jury or to sustain a verdict in a 
criminal proceeding. 

UNITED STATES vs. MAX EASTMAN, 
Masses PuIhhhg Company, Et Al 

(Not elsewhere reported) 
Southem District of New York, May, 1918 

After the reversal of the injunction decree, the editors of the 
Masses were indicted on the charge of conspiracy (1) to cause in- 
subordination, etc., in the military forces, and (2) to obstruct the 
recruiting and enlistment service. The first count was dismissed on 
motion, because the indictment did not allege any intended action 
which would have effected the alleged ,forbidden intent. The 
trial on the second count resulted in a disagreement. 

Extracts from the charge of Judge Augustus N. Hand: 
“I do not have to remind you that every man has the right 

to have such economic, philosophic or religious opinions as seem 
to him best, whether they be socialistic, anarchistic or atheistic, 
and that you should divorce yourselves from any prejudice you 
may have against any defendant by reason of proof of any such 
opinions on his part. 

“Each defendant has the constitutional right of freedom of 
speech also, unless he violates the express law which he is ac- 
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cused of violating, no matter how ill-timed, unsuited to your 
sense of propriety, or morally wrong his opinions, utterances or 
writings may be. * * * 

“Y’ou should not be controlled by your own feelings or con- 
victions as to the truth or falsehood, rightness or wrongness, 
reasonableness or unreasonableness, or expediency of any of de- 
fendants’ views or expressions. * * * 

“You must decide the case wholly upon the evidence ad- 
duced at the trial. You are conscientiously and solemnly to do 
this without sympathy for any defendant on the one hand. or 
passion arising from prejudice against their opinions on the 
other. If they are guilty of the charge, it cannot, and must not, 
make any difference that they honestly believed that it was 
better for the world that recruiting and enlistment should be 
obstructed, or that a violation of law would benefit their fellow 
citizens. * * * 

“But, although a conspiracy may be proved by circum- 
stantial evidence, and its exact details need not be formulated 
in words, there must be a well-defined and unmistakable combina- 
tion-whether such a conspiracy was formed is not a question 
of conjecture, supposition, or presumption. * * * 

“The making and existence of a conspiracy to obstruct can- 
not be proved by the doing of overt acts seemingly calculated 
to effect its alleged object. * * * The reprehensible or even 
criminal character of any act does not of itself make it evidence 
of the concurrence or meeting of defendants’ minds in an agree- 
ment to obstruct the recruiting and enlistment service. * * * 

“Every citizen has a right, without intent to obstruct the 
recruiting or enlistment service, to think, feel, and express dis- 
approval or abhorrence of any law or policy or proposed law or 
policy, including the Declaration of War, the Conscription Act, 
and the so-called sedition clauses of the Espionage Act; belief 
that the war is not or was not a war for democracy; belief that 
our participation in it was forced or induced by powers with sel- 
fish interests to be served thereby; belief that .our participation 
was against the will of the majority of the citizens or voters of 
the country; belief that the self-sacrifice of persons who elect 
to suffer for freedom of conscience is admirable; belief that war is 
horrible ; belief that the Allies’ war aims were or are selfish and 
undemocratic ; belief that the Hon. Elihu Root is hostile to so- 
cialism, and that his selection to represent America in a social- 
istic republic was ill-advised. 

“It is the constitutional right of every citizen to express his 
opinion about the war or the participation of the United States 
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in it; about the desirability of peace; about the merits or demerits 
of the system of conscription, and about the moral rights or 
claims of conscientious objectors to be exempt from conscription. 
It is the constitutional right of the citizen to express such 
opinions, even though they are opposed to the opinions or 
policies of the administration ; and even though the expression 
of such opinion may unintentionally or indirectly discourage 
recruiting and enlistment. It is likewise the right of any group 
of citizens assoaiated together for the publication of a magazine 
to express such opinions in the pages of such magazine by means + 
of articles, drawings or cartoons. * * * 

“The word ‘wilful’ denotes the will or desire on the part 
of the doer of an act that it shall have a certain effect or effects--; 
in this case, the effect of obstructing the recruiting or enlistment 
service and the effect of injuring the service of the United States. 
It excludes carelessness or indifference to prohibited or illegal re- 
sults. It excludes unconsciousness of the possibility or likelihood 
of prohibited or illegal results. It excludes inattention to the pos- 
sibility or likelihood of prohibited or illegal results. * * * 

“If it was the conscious purpose of the defendants to state 
truth as they saw it; to do this clearly and persuasively in order 
to lead others to see things in the same way, with the object to 
bring about modification, reconstruction or reshaping of national 
policy in accordance with what they believed right and true, 
and obstruction of the recruiting and enlistment service was not 
their object, the jury cannot find them guilty. * * * 

As to evidence of expressions by individual defendants prior 
to the enactment of the Espionage Act: 

“They were only introduced in evidence for the purpose 
of allowing the Government to attempt to show, if it could, 
that these defendants, or some of them, pursued a course of 
conduct at that time * * * which, if continued and not 
changed, would tend to show their intention to violate the law 
afterwards. 

“The conspiracy charged in this case is sought to be proven 
by circumstantial evidence, and under the law it is the duty of 
the jury, where a crime is attempted to be established by cir- 
cumstantial evidence, to reconcile if possible the conduct of the 
defendants with a reasonable theory of innocence, and if from the 
evidence the jury can so reconcile the conduct of the defendants, 
it is their duty to do so.” 
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JEFFERSONIAN PUBLISHING CO. vs. 
WEST, POSTMASTER 

(Bulletin No. 24.) 
Southem. District of Georgia, Aagust 29, 1917. 

Speer, D. J.: 
The bill before the court was brought originally to en- 

join the Postmaster at Thomson, Georgia, from withdrawing the 
second-class mailing privileges of “The Jeffersonian.” The ac- 
tion complained of has been taken by the Postmaster in obedience 
to an order of the Honorable A. S. Burleson as Postmaster 
General. 

* * * * * * 

The court being of opinion that the plaintiff was entitled 
to specific information not only of those features of “The Jef- 
fersonian,” issued on the 16th inst., held unmailable, but also 
those in past issues deemed so unmailable as to induce the con- 
clusion by the Attorney General that the publication was not a 
newspaper in the meaning of the law conferring the second-class 
privilege, directed that the respondent should file specifications 
of all such matter. 

This has been accordingly done, and thus the question is 
presented-do the facts and the determination of the Postmas- 
ter General demand or justify a court of the United States in the 
interference here sought, with an administrative branch of gov- 
ernment? 

After reading from the Espionage Act: 
The light afforded by these sections of a valid and vital law 

shone upon the pages of “The Jeffersonian” when they were 
under the scrutiny of the members of the President’s Cabinet. 
Congress had declared war. Thousands of the elite of the Amer- 
ican army were on the soil of France. At any moment the crash 
of their rifle fire and the thunders of their artillery in the vin- 
dication and defense of human liberty might be heard. Ameri- 
can men-of-war manned by Americans were swiftly cleaving the 
waters forbidden by the enemy to our commerce, questing every 
billow for his lurking and deadly craft. By the thousands, the 
gallant youth of every American State were rallying to the Flag. 
By the vast over-subscription of the Liberty Bonds our people 
have proven that in the common cause they will be as lavish of 
their treasure as of their blood. With the utmost nobility of 
soul, with the self-sacrificial spirit of women, in the humane 
Red Cross and similar organizations our country’s daughters 
were no whit behind her sons. 

At this juncture of the nation’s life, the Postmaster Gen- 
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era1 and the Attorney General have discovered in the plaintiff’s 
publications which the Government through its mail was dis- 
tributing to its people such passages as this taken from the issue 
of June 28th: 

Men conscripted to go to Europe are virtually condemned to 
death and everybody knows it. . 

President Wilson admitted as much in his Flag Day Address. 
Why is your boy condemned to die in Europe? 
Again in the issue of July 19th is a statement aimed at the 

Chief Magistrate of the United States. That it is false, that it 
was intended to interfere with the operation or success of ow 

forces, that it was attempt to cause insubordination, disloyalty, 
mutiny or refusal of duty by them, the Postmaster General might 
well conclude : 

Does he the President of the United States, not know that 
the Co&iption Act, forcing citizens out of the Union to die 
in Belgium and France is every bit as lawless as the action of 
the Phelps Dodge Copper Company in forcing these one thousand 
one hundred miners out of Arizona? What are 1,100 miners to 
six hundred and eighty-five thousand conscripts whom our 
Caesar has condemned to death in foreign fields of blood? 
Nor is such reference as the following, to the Commander- 

in-Chief of the Army and Navy of the United States, made in 
time of war, deterrent to insubordination, disloyalty, mutiny, or 
refusal of duty: 

Are we, like the sow returning to her wallow and the dog to his 
vomit, to go back to the medievalism of personal rule, a Pope’s 
word ruling the church and a king’s word ruling the state? 

Why not call Woodrow Wilson by the name of King! or Kaiser, 
or Czar, if the Constitution is to be treated as the Kaiser treated 
the Belgium Treaty? 

The Kaiser did not swear to support the Belgium Treaty. 
Woodrow Wilson did swear to support the Constitution. 

And now within six months after taking that solemn and 
public oath, the Congressmen and President who did so, are 
treating the Constitution exactly as the Kaiser treated the Bel- 
gium Treaty. 
Nor does Congress escape. On page 4 of the issue of July 

19th, is printed the vote of the House on the question to create 
a national army. This, under the title, “These are the Representa- 
tives in Congress, Lower House, who confiscated the liberty and 
the lives of your sons.” 

A more direct but not more effective effort to obstruct the 
recruiting and enlistment service of the United States appears 
on page 3, of the issue of July 26, 1917: 

I advise (prints the Editor of The Jeffersonian) THE CON- 
SCRIPTS to wait the decision of the United States Supreme 
Court, AND NOT TO BE CLUBBED by the fact of conscription 
INTO ENLISTMENT. Once you volunteer and sign up, you 
can be sent anywhere, and the law can’t help you. 
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In such crises in Lacedaimon, the Spartan mother, when her 
son went forth to battle, was accustomed to exclaim, “Return 
on your shield or with it.” How dissimilar, how sordid is the 
cowardice “The Jeffersonian” would encourage, 

What about a car load of German soap made out of our boys? 
What about manuring German fileds with our bravest youths, 

and fattening German hogs on the choicest selection from Ameri- 
can manhood? 

I raised my boy to be a soldier, says the song, but did mother 
raise him to be a pig feed? 
Had the Postmaster General *longer permitted the use of 

the great postal system which he controls for the dissemination 
of such poison, it would have been to forego the opportunity to 
serve his country afforded by his lofty station. 

There is, moreover, an additional consideration of the weight- 
iest character, which obliges the denial of such an injunction’ as 
is here sought. * * * Can one be said to come with clean 
hands when the policy, methods and efforts he would maintain 
may cause his hands to be imbrued in the blood of the demoral- 
ized and defeated armies of his countrymen? If by such propa- 
ganda American soldiers may be convinced that they are the 
victims of lawless and unconstitutional oppression, vain indeed 
will be the efforts to make their deeds rival the glowing traditions 
of their hero strain. On the contrary, the world will behold 
America’s degradation and shame, the disintegration under fire 
of our line of battle, the inglorious flight of our defenders, like 
the recent debacle of the Russian army, brought about by methods 
much the same, the ultimate conquest of our country, the destruc- 
tion of its institutions and the perishing of popular Government 
on earth. 

The preliminary injunction is denied. 

UNITED STATES vs. MOTIQN PICTURE FILM 
“THE SPIRIT OF ‘76” (Bulletin No. 33) 

Southern District of California, Southern Division, Nov. 30, 1917 
Extracts from the opinion of Judge Bledsoe: 
“The facts developed in this proceeding show that this 

photo-play, “The Spirit of ‘76,” attempts to portray some of the 
more important phases of the American War for Independence, 
and special scenes, like Paul Revere’s ride, the signing of the 
Declaration of Independence and the like, are given particular 
mention and prominence. In addition-and these are the parts 
of the film inveighed against-scenes purporting to illustrate 
the Wyoming Valley Massacre are shown. A British. soldier 
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is pictured impaling on a bayonet a baby lying in its cradle and 
then whirling it around his head so impaled. Other unspeakable 
atrocities committed by British soldiers, including the shooting 
of harmless women, the dragging off, sometimes by the hair of 
the head, of young American girls, and so forth, are exhibited. 
* * 9 

“History is history, and fact is fact. There is no doubt about 
that. At the present eme, however, the United States is con- 
fronted with what I conceive to be the greatest emergency we 
have ever been confronted with at any time in our history. 
There is now required of us the greatest amount of devotion to 
a common cause, the greatest amount of co-operation, the great- 
est amount of efficiency and the greatest amount of disposition 
to further the success of the American arms that can be con- 
ceived, and as a necessary consequence no man should be per- 
mitted, by deliberate act, or even unthinkingly, to do that which 
will in any way detract from the efforts which the United States 
is putting forth or serve to postpone for a single moment the 
early coming of the day when the- success of our arms shall be 
a fact and the righteousness of our cause shall have been demon- 
strated. 

“We are engaged in a war in which Great Britain is an ally 
of the United States. It is a fact that we were at war with Great 
Britain during the Revolutionary times, and whatever occurred 
there is written upon the page of history and will have to stand, 
whomsoever may be injured or hurt by the recital of it. But 
this is no time in my judgment (this is the thought that con- 
trols me in this matter), whatever may be the excuse, whether 
it be a financial return or otherwise, for the exploitation of those 
things that may have a tendency or effect of sowing dissension 
among our people and of creating animosity or want of con- 
fidence between us and our allies, because so to do weakens our 
efforts, weakens the chance of our success, impairs our solidarity 
and renders less useful the lives we are giving to the end that 
this war may soon be over and peace may soon become a thing 
substantial and permanent with us * * * 

“It is a fair inference from the circumstancks” (among which 
was the fact, mentioned elsewhere in Judge Bledsoe’s opinion, 
that the film director: Goldstein, had omitted the offensive scenes 
at a private exhibltlon given to censoring officials before the 
first public presentation) “* * * that the disposition and pur- 
pose of the whole play in its deeper significance is to incite hatred 
of England and England’s soldiers. And it is not at all neces- 
sary that it should be shown to have that effect; it is enough 
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if it is calculated reasonably so to excite or inflame the passions 
of our people or some of them, as that they will be deterred from 
giving that full measure of co-operation, ,sympathy, assistance 
and sacrifice which is due to Great Britain simply because of the 
fact that Great Britains as an ally of ours, is working with us 
to fight the battle which we think strikes at our very existence 
as a nation. 

“Ordinarily the exploitation of such harmless, in one sense, 
highly inspiring, in another sense, scenes as Paul Revere’s ride, 
which is one of the most beautiful things in history, could not 
be detrimental or distasteful to anybody. Ordinarily it could be 
put on in such a way as to be a source of unending delight and 
gratification to any man, be he American or be he English-but 
that is not the point. There is interspersed in this play those 
things which tend to appeal to the passions of our nature, which 
tend to arouse our revenge and to question the good faith of our 
ally Great Britain and to make us a little bit slack in our loyalty 
to Great Britain in this great catastrophe or emergency. There- 
fore, as I say, this is no time or place for the exploitation of that 
which, at another time or place, or under different circum- 
stances, might be harmless or innocuous in its every aspect. 
* * * 

“There may come a time and place where this play, devoid 
of some of its horror, which ought never to be in it at any time, 
and devoid of some of its immorality, which is and ought to be 
shocking to any man who possesses a reasonable quantity of de- 
cency in his make-up,-devoid of those things, the time may 
come when it could be put on, and put on entertainingly and 
refreshingly before an audience of American people. The fact 
is, however, that the film is of such a character that it can be 
used to our national disadvantage in time of national emergency, 
and this cannot be allowed.” 

Ordered, that the film be held in the custody of the Marsh.r! 
until, under changed circumstances, it may properly be pre- 
sented. 

UNITED STATES vs. FREDERICK KRAFFT 
District of New Jersey and C. C. A., 3rd Circuit. 

(Bulletins Nos. 6 and 84) 
The indictment charged an attempt to cause insubordination, 

etc., in the forces. The specific charge was 
“That he, the said Frederick Krafft, did then and there speak 

to Martin T. Gunning, corporal in Company K, 1st New Jersey 
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Infantry, who had been duly mustered into the military service 
of the United States,, and Albert Barton, corporal in the first 
New Jersey Infantry, who had been duly mustered into the 
military service of the United States, and divers others petsma 
who were members of the military forces of the United States, 
the names of which to the Grand Jurors are unknown; and did 
then and there say, ‘I can’t see how the Government can compel 
troops to go to France. ‘If it was up to me I’d tell them to 
go to hell. ‘It’s a dam,n shame. ‘I can’t see why the Social- 
ists here have not the same rights as in Germany.’ ‘They send 
their own Senators down to Washington to vote on Conscrip- 
tion and they will not let the people do it.” 
Whatever Krafft said (as to which $he testimony was con- 

flicting) was said at a street meeting of about five hundrtd peo- 
ple, one of a series of nightly Socialist meetings. at a crowded 
street corner in Newark in the summer of 1917. 

Judge Davis said in his charge : 
“In order to hold the defendant guilty, he must have said 

those words with the intention of accomplishing some one of 
those things” (i. e., insubordination, disloyalty, etc.). “Now. 
that might be accomplished by speaking directly to soldiers who 
were in the military forces of the United States. It might be 
accomplished by speaking to a crowd composed partly of those 
who were subject to the draft and might be called thereafter.” 

Krafft was found guilty in October, 1917, and sentenced 
to five years’ imprisonment and a fine of $1,000. 

Krafft’s conviction was affirmed in the Circuit Court of Ap- 
peals for the Third Circuit in April, 1918. In discussing the 
evidence as to willful intent, Judge Buffington said: 

“In that regard the proofs tended to show that the defend- 
ant was a man of mature years. well educated, accustomed to 
public speaking, and his purpose was to persuade people to the 
beliefs he espoused. He was a man of public prominence, had 
been a candidate for Governor of New Jersey, a man whose vo- 
cation as an editor turned his attention to public affairs, and 
whose purpose and paid or volunteered occupation was to edu- 
cate and persuade his hearers to his beliefs. The! proofs also 
show that he was speaking from an elevated platform, in a cen- 
tral place in a populous city to a large crowd, and that in the 
crowd were from thirty to fifty men in uniform who were plainly 
distinguishable. The United States was at war, the conscrip- 
tion act had been passed, which subjected the men selected to 
the order of the military authorities of the country. Under such 
circumstances a jury could reasonably infer that a man who un- 
dertakes to lead his hearers to adopt his spoken views must, 
in reason, be held to have intended that his words should have, 
if followed, the effect in action which his counsel in words ad- 
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vised. * * * A man who has thus spoken with deliberation 
must be held to have intended the natural and probable conse- 
quences of his words.” 

One of the appellant’s points was that an attempt to cause 
insubordinatiion, like an obstruction of the recruiting service, 
must cause injury in order to be cfitiinal. The legislative his- 
tory of the section was cited in support of this ; before the in- 
corporation of the amendment “or shald, v&fully obstruct the 
recruiting or enlistment service,” the text of the Act stood: 

“Whoever in time of war shall willfully &use or ATTEMPT 
TO CAUSE DIS,AFFECTION in the military or naval forces of 
the United States TO THE INJURY OIF THE SERVLCE OR 
OF THE UNITED STATE’S shall be punished, etc.” 
The words “insubordination,” etc., were later substituted 

for “disaffection,” and the “wilfully obstruct” clause was inserted 
before “to the injury of the service.” 

As to this point the court said: 
“We cannot accept this view. Indeed, the clear state- 

ment of the defendant’s proposition is its best refutation, for if 
that proposition be sound, the defendant’s guilt would be deter- 
mined not by what he did in the way of counseling disloyalty, 
but in what his hearers did in the way of following his direc- 
tions. * * * Manifestly, Congress had no such purpose in 
view, nor can the simple and plain words of the Act be given 
such meaning.” , 

Another point was as to the exclusion of testimony as to ex- 
pressions by the defendant on other occasions in favor of the 
war against Germany. The court said: 

‘We fail to see how any expression of opinion on the part 
of the defendant at some other time and place was material to 
the present issue, which issue was. first, did the defendant use 
on August 9, 1917, at Newark, the language alleged; and sec- 
ond, if so, did he use it with willful. purpose to cause or attempt 
to cause insubordination. What he said or did at other times 
and places was not material to the issues on trial.” 

UNITED STATES vs. LOUISE OLIVEREAU 
(Bulletin No. 40) 
District of Wwhington 

The indictment included counts alleging the commission of the 
second and third offenses defined in section 3 of the Espionage Act, 
and also the mailing of matter urging treason, insurrection or 
forcible*resistance to law. 
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. 
Judge Neterer said, in his charge: 
“All persons are free to express their views on all public 

questions so long as they are actuated by honest purposes, and 
not for the purpose of obstructing the execution of the laws of 
the United States. * * * A person may so or do anything 
not in itself unlawful to prevent the passage of a law, or to secure 
-the repeal of one already passed, but after the law is passed it 
is every person’s duty to conform his acts * * * and a per- 
son may not, for the purpose of creating sentiment against the 
wisdom of the law, do anything with intent to procure a violation 
of the law.” 

U. S. vs. aWELLS ET AL 
(Bulletin No. 70) 

Western D&strict of Washington 
In this case (which was not under the Espionage Act) 

Judge Neterer, after language similar to the first sentence above 
quoted from his charge in the Olivereau case, charged as follows: 

“NO person has a right to convert the liberty of speech into 
a license or to carry it to a point where it interferes with the 
due execution of the law, where his opposition is not honest, 
and where he is not actuated by an intent of expressing his 
views, but is manifesting .an intent to violate the rights of others 
or the laws of the United States.” 

Judge Neterer quoted with approval the following language 
used by Judge Wolverton in U. S. v. Ramp: 

“A citizen is entitled to fairly criticize men and measures 
* * * this with a view, by the use of lawful means, to im- 
prove the public service, or to amend the laws by which he 
is governed or to which he is subjected. But when his criticism 
extends, or leads by willful intent, to the incitement of dis- 
order or riot, or to the infraction of the laws * * * it over- 
leaps the bounds of all reasonable liberty accorded to him by 
the guaranty of freedom of speech, and this because the very 
means adopted is an unlawful exercise of his privilege.” 

U. S. vs. PHILLIPS ET AL 
(BuIIetin No. 14) 

Southern District of New York, July, 1917 
This case was not under the Espionage Act. ,The charge, 

as also in the Wells and Goldman cases, was conspiracy against 
the draft. Judge Mayer said: 

38 



. 

“In this country it is one of our foundation stones of liberty 
that we may freely discuss anything we please, provided that 
that discussion is in conformity with law, or at least not in 
violation of it.” 

U. S. vs. EMMA GOLDMAN ET AL 
(Bulletin No. 41) 

Southern District of New York, July, 1917 

This case was not under the Espionage Act. Judge Mayer 
said : . 

“This is not a question of free speech. Free speech id 
guaranteed to us under the Constitution. No American worthy 
of the name believes in anything else than free speech; but free 
speech means not license, but counseling disobedience of the 
law. Free speech means, that frank, free, full, and orderly ex- 
pression which every man or woman in the land, citizen or alien, 
may engage in, in lawful and orderly fashion; and that free 
speech is guaranteed to us, and no court would deny it to any- 
one.” 

UNITED STATES vs. SUGARMAN 
(Bulletin No. 12) 
District of Mivmesota 

Extracts from the charge of Boo,th, J.: 
“The Government has introduced testimony that the defend- 

ant substantially said ‘that he did not believe in this war; that 
the Government had no right to send the boys to France; that 
the (Conscription) law was unconstitutional, and that there was 
no obligation to abide by it; * * * that in the Civil War 
there had been a small community in Maine that had refused to 
be drafted and the authorities had left them alone * * * ; that 
there were 5,000 Socialists in St. Paul who did not register; that 
the Government did not molest them; except now and then one ; 
that the Government could not arrest all of them because there 
would not be room enough for them in the jails; that if all the 
young men who had registered refused to go, and would stick 
together, there would be nothing to it; * * * that if the 
conscription officers tried to arrest the company then present 
they would have a hell of a time ;’ and that in answer to a ques- 
tion by a man who had registered and was present at the meet- 
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ing, as to what he would do if he was called upon by the board, 
he told him not to report.” 

The Court pointed out that the testimony raised many ques- 
tions of fact: 

“But if, after a full and fair consideration of the evidence 
you are satisfied beyond a reasonable doubt that the defendant 
did utter the words claimed by the Government or substantially 
those words, or some of them, then you will consider whether 
the defendant intended by the use of the words to produce in- 
subordination, disloyalty, mutiny or refusal of duty in the mili- 
tary forces of the United States-that is, in the men present who 
had registered under the Conscription Act.” 

The defendant was convicted, and sentenced to three years’ 
imprisonment. 

UNITED STATES vs. SCHENCK and BAER 
(Bulletin No. 43) 

Eastern District o$ Penmylz~ania, December, 1917 
The indictment charged a conspiracy to violate the Espion- 

age Act. The charge was based upon distribution of a circular 
entitled “LONG LIVE THE CONSTITUTION OF THE 
UNITED STATES. WAKE UP, AMERICA! YOUR LIBER- 
TIES ARE IN DANGER !” in which the unconstitutionality and 
the viciousness of conscription were asserted, and people were 
called upon to assert their constitutional rights. 

Judge Thompson said in his charge: 
“So that the question for the jury to consider is whether, 

in the first place, Dr. Baer and Mr. Schenck were acting in con- 
cert with the common purpose in mind of accomplishing that 
result.” * * * * * 

“It is for you to determine whether the government has sat- 
isfied you beyond a reasonable doubt that the circulars sent 
through the mail advocated forceable resistance to the Consciip- 
tion Act by causing insubordination, disloyalty, mutiny, refusal 
to obey orders, or forceable resistance to the recruiting and en- 
listment service.” 

* * * * * * 
As to requested charges: 
“10. The accused had as much right to urge the repeal of 

a law on the consideration of soldiers as on that of any other 
citizens. That point is affirmed, provided that the purpose in 
bringing it to the consideration of soldiers was exclusively that 
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purpose, or rather was that purpose, and not the purpose set out 
in the indictment.” 

The court refused to charge: 
“9. Under the first amendment to the Constitution free- 

dom of speech and of the press cannot be abridged, and people 
can only be held responsible for the results of their utterance. 
If, therefore, the government has not shown you that any in- 
jury was caused to the service of the United States or to the 
United States as a result of the utterances alleged against these 
defendants, then your verdict should be ‘not guilty.’ ” 

UNITED STATES vs. CW.JUWO HITT 
(Bulletin No. 53) 

District of Colorado, February, 1918. 
The odd-numbered counts against H&t charged attempts to 

cause insubordination, disloyalty, mutiny; or refusal of duty in 
the military or naval forces. The even-numbered counts charged 
obstruction of the recruiting OT enlistment service. The lan- 
guage alleged to have been used was to the effect that the draft 
law was unconstitutional and should not be obeyed ; .that the 
defendant was opposed to conscription and to the Liberty ‘Loan ; 
and that the country is ruled by the British crown. 

Lewis, J. said to the jury: 
“When it comes to the recruiting and enlistment service 

of the United States, Congress did not see fit to declare that 
it is a criminal offense to attempt to obstruct that service. * * * 

“There are many ways that would occur in which the enlist- 
ment and recruiting service would be obstructed. It does not 
have to be stopped. * * * It might be obstructed by taking 
the registration list and destroying it; by obliterating some 
names of that list, and by persuading some young men who 
are on that list and subject to call, to flee the country or resist 
being put into the service. It might extend only to one man, but 
that would be obstruction. So that obstruction in its broad sense 
means to hinder, to impede, to embarrass, to retard, to check, 
to slacken, to prevent, in whole or in part. As used in the in- 
dictment, it means active antagonism to the enforcement of the 
act of congress; that is, to effectively resist or oppose the com- 
mand of the law, to the injury of the service or of the United 
States, or by acts or words to intentionally cause others to do 
so ; to interefere or intermeddle in such a way and to such an 
extent as to render more burdensome or difficult the enforcement 
and execution of the law, to the injury of the service or of the 
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United States. But in every instance, before you can find the 
defendant guilty on any of the counts which charge him with 
wilfully obstructing the recruiting and enlistment service of the 
United States, to the injury of the service, you must be able 
to say to yourselves, under our oaths that you are satisfied, 
beyond a reasonable doubt, that he did obstruct it.” 

At the conclusion of the charge: 
“Mr. Tadrow : The Court’s instructions under the odd-num- 

bered counts seem to confine insubordination, disloyalty, mu- 
tiny, or refusal of duty to acts to be committed after the soldier 
enters the army. 

“The Court: I think it applies only to the military or naval 
forces. It miaght be the military or naval forces then organized 
or those that were to be later organized out of the enlistment 
or recruiting of the men. 

“Mr. Tedrow: Does not the act apply to the raising of the 
army, not only ‘by voluntary enlistment in the Nbtional Army 
but also by the draft? 

“The Court: Yes, that is what is meant by recruiting or 
enlistment. Wilfully to obstruct recruiting or enlistment. 

“M~.‘Tedrow : So the term ‘naval and military forces of the 
United States’ applies to all male citizens of the ages fixed by 
the selective draft act. 

“The Court: After they became a part of the military or 
naval forces. * * * I think you are right, however, as to 
the first-defined crime reaching a case which might be an at- 
tempt to cause insubordination, disloyalty, mutiny, or refusal 
of duty by one who was not yet in the military or naval forces, 
but who through enlistment might get there, and, after getting 

’ there, cause it.” 
Hitt was acquitted. 
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UNITED STATES vs. W. B. TANNER 

(BulIetin No. 56) 
District of Colorado, February 7, 1918. 

One count for attempting to cause disloyalty, etc., and another + 
for obstructing recruiting, etc., both based on this alleged language : 

“There is no security behind the Liberty Bonds. The con- 
servation of food is all bosh. As soon as the capitalists on Wall 
Street have all the money they want this war will be over in 
twenty-four hours.” 
Two more counts based upon this alleged language: 

“The Liberty Bonds will only be worth SO cents on the dollar 
within two years. The first thing we ought to do right after 
Congress meets is to impeach Wilson. Talk about being under 
the Kaiser. Well, it is a whole lot worse over here in thfs 
country. England and France will be forced to quit. The United 
States will have to come down off her high horse.” 
Judge Lewis said in his charge : 
“Your attention has been called in the argument to the con- 

stitutional guaranty of free speech, but you are instructed that 
this guaranty cannot be successfully invoked as a protection 
where the honor and safety of the nation is involved. And this 
statute, which the indictment charges the defendant violated, is 
a constitutional and proper enactment to safeguard the national 
honor and safety.” 

* * * * * l 

“Howsoever reprehensible a criticism of the war and the 
methods of carrying it on may be, that criticism is not a viola- 
tion of this statute unless, on the one hand, it is made in an at- 
tempt to cause insubordination, disloyalty, mutiny, or refusal 
of duty in the military or naval forces of the United States ; or 
unless, on the other hand, its utterance obstructs the recruiting 
and enlistment service of the United States, to the injury of that 
service.” 

The jury ‘disagreed. 
fendant was acquitted. 

On a re-trial in May, 1918, the de- 
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UNITED STATES vs. D. H. WALLACE 
(Bulletin No. 4) 

Southern District, Iowq Drwenport Division, September, 1917. 

Wallace was charged with the second and third offenses 
defined in section 3 of the Espionage Act. 

Judge Wsde said: 
“Congress felt that in order that we might prosecute this 

. war properly and with honor that there must be some law * * * 
prohibiting anyone who for any reason or motive, no matter 
what * * * from in any manner attempting to weaken the 
thing, the forces which the Government bas to rely upon in this 
war.” 

* * * * * x 

“What did Wallace say, and why? * * * Did he say 
now, there that night, that when a soldier went away he was 
a hero and that when he came back flirting with a hand organ 
he was a bum, and that the asylum will be filled with them? 
* * * Suppose, now, you say, ‘Yes, he said that;’ then the 
real question is ‘Why?’ * * * Judge that from all t? fact: 
and circumstances under which he was speaking. * 
There is no dispute that at that time there was a battery here of 
U. S. soldiers, either actually enlisted or ready for enlistment; 
there is no dispute but what a Government officer of the United 
States was here with headquarters for enlistment; there is no 
question at all that the only way they can get men in the army 
is by volunteers and by conscription; and in this connection you 
have a right to go right down into human nature and what you 
know about it. You have a right to consider insofar as you know 
from human experience what a hard thing it is for parents some- 
times to give up their boy to the service of the Government in 
war, and how far, if at all, statements of the kind, if they were 
made, would reach down into the heart of the father or mother 
or boy and have a tendency to take the courage out of them. 
* * * If I recall the testimony, he said this is a capitalist 
war. If so, what was his.*purpose? As I recall, he testified that 
he said soldiers were gtvmg their lives for the capitalists ; that 
fotry per cent of the ammunition of the allies or their guns was 
defective because of graft. If so, what was his purpose? * * * 
Give his explanation all the weight it is entitled to under the 
circumstances. * * * Now, if he said things which from 
their very nature * * * would have upon the human mind 
a tendency to cause insubordination, disloyalty, or mutiny, or 
refusal of duty, if that was the real natural consequence that 
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would follow from a speech of that kind, and if he intended it 
to have that effect, he is guilty on this first count.” 

As to the third offense defined in section 3: 
“The Government does not have to go out and find a par- 

ticular individual that was restrained from entering the service 
of the United States * * * ; it is sufficient if it has proven 
that he uttered words there, the natural and probable conse- 
quence of which upon the public mind would obstruct recruiting 
or enlistment, with an intention that it should do so.” 

Wallace was convicted, and sentenced to twenty years in 
prison. 

UNITED STATES vs. KATE RICHARDS O’HARE 
(Bulletin No. 49) 

District of North Dakota, December, 1917. 
The indictment alleged the commission of the third offense 

defined in section 3 of the Espionage Act by remarks in a public 
speech at Bowman, N. Da. 

The specific charge in the indctment was that Mrs. O’Hare 
said in the presence of 125 people: 

“That any person who enlisted in the Army of the United 
States for service in France would be used for fertilizer, and 
that is all that he was good for, and that the women of the 
United States were nothing more or less than brood sows to 
raise children to get into the Army and be made into fertilizer.” 
Mrs. O’Hare and others stated that this is a distortion of the 

following passages in a prepared speech which she had deliv- 
ered many times in many places: 

“When the governments of Europe and the clergy of Europe, 
demanded of the women of the warring countries that they give 
themselves, in marriage or out, in order that the men might 
‘breed before they die’ -that was not a crime of maddened pasL 
sion-it was the crime of cold-blooded, brutal selfishness-and 
by that crime the women of Europe were reduced to the status 
of breeding animals on a stock farm. * * * 

“Our enemies tell you that we Socialists are hindering enlist- 
ment. This is not true! Please understand me now, and do not 
misquote what I say? ‘If any young man feels that it is his 
duty to enlist, then wtth all my heart I say: Go! and God Bless 
you!’ His blood may enrich the soil of France, but that may be 
for the best.” 
One of the claims of the defense was that witnesses for 

the prosecution were biased by a desire to bring about Mrs. 
O’Hare’s conviction in order to discredit the Non-Partisan 
League. Mrs. O’Hare’s conviction would make it possible for 
enemies of the Non-Partisan League to say that Mrs. Totten. 
a leading member of the ‘League and postmistress at Bowman, 
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had, in extending personal courtesies to Mrs. O’Hare during 
her stay thhere, associated with a disloyal criminal. 

Extracts from Judge Wade’s charge: 
“This is not a case which is hard to understand. It has 

not anything to do with the Tottens, nor the views held by them. 
It is not true that Judge Totten has been approved by the people 
up there, so far as this case is concerned; at least there is no 
evidence in this case to that effect. There is no evidence that 
his wife has ever been appointed postmistress by President Wil- 
son or that she stands with Wilson or against him. Get those 
things out of your mind.” 

* * * * 0 8 
“You have a right to take into consideration the general 

purpose and feeling on the part of the great majority of the 
American people that this war must be won; that no other re- 
sult would be tolerated. You have a right to take into considera- 
tion the general knowledge which you must have, as everyone 
else, that there is only one way to win the war, and that is to 
have men, soldiers. * * * The evidence shows that * * * 
prior to the time this speech was made the Government was 
then exercising its power and its duty to get men to serve as sol- 
diers, and that they were then recruiting * * * as well as 
as that time preparing methods of conscription. It appears from 
the evidence that this effort at getting enlistment was being made 
at Bowman * * * where this lady spoke.” 

* * * * * 8 
“And you must’further find” (after finding that words were * 

spoken substantially as charged) “that the natural and ordinary 
result of the language used by her in the manner in which she 
used it, in the sonnection in which she used it, would be to 
interfere with the enlistment or recruiting service of the United 
States. Here, of course, you have to take into consideration 
what are matters of common knowledge, that men must go from 
home, and fathers and mothers must make the sacrifice, that 
men who enlist are often influenced more or less by their view 
of the conditions they are entering ; take all these things into 
consideration, then take the language used, if you find it was 
used, as heretofore instructed, and determine whether or not 
her purpose and intent was to interfere with men whose minds 
might be guiding them to enlist, or to interfere with those who 
might have influence or domination over them, or control over 
them; in other words, from a practical standpoint, whether or 
not it would interfere naturally with the number of enlistments, 
or the number recruited by the recruiting officers. It is not nec- 
essary, of course, and not practicable, that the Government 
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should show that some particular person was induced not to 
enlist by reason of the things charged to have been said.” 

Mrs. O’Hare was convicted and sentenced to imprisonment 
for five years. 

Mrs. O’Hare made an address before sentence in which she 
stated her point of view as to her services against special privi- 
lege and for a world order based on co-operation. 

Judge Wade’s address on passing sentence went exhaust- 
ively into Mrs. O’Hare’s past record, her articles in “Social Revo- 
lution,” her advocacy of the majority report at the St. Louis 
Convention of the Socialist Party where she acted as chairman 
of the Resolutions Committee, and her publication of an anti-war 
play in 1914. He said in part: 

“Well, I tell you, if that is the sort of stuff the socialist party 
stands for, if its gospel is the gospel of hate, and contempt of 
religion and charity, it has not any place on the American soil 
either in times of war or times of peace. The worst poison you 
can instill in the hearts of men is a conscientious feeling that 
they are being deprived of their just earnings, or their just de- 
serts by some invisible power,. and the whole theory of the social- 
ist and that type of people at the present hour is that capitalism 
is the sole instrument that has brought this war. * * * 

“I would not go SO fully into these things at this time if it 
were not for the remarkable presentation by the defendant of her 
cause. When I say that she believes these things I am speaking 
it earnestly. I do not think she is a hypocrite in regard to her 
belief as to this capitalistic domination. But the trouble about 
it is that there is no foundation for it. It is an aberra- 
tion. * * * 

“I say we need reformers in this country. We need men to go 
out and preach the gospel of the glory and power of these 
United States. * * * We have no room for reformers who, 
in order to exploit their reforms must first drive out of the 
hearts of men and women every sentiment of pride and exaltation, 
and make them feel like abject slaves. * * * 

“The American people are not going to stand idly by and see 
these boys that are marching away to the front, shot in the back 
by cowards and traitors. * * * 

“This is a nation of free speech; but this is a time of sacrifice, 
when mothers are sacrificing their sons, when all men and 
women who are not at heart traitors are sacrificing their time 
and their hard earned money in defense of the flag. Is it too 
much to ask that for the time being men shall fmPPre= =Y 
desire which they may have to utter words which =Y tend to 
weaken the spirit, or destroy the faith or Confidence of the 
people.” * * * 
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UNITED STATES vs. D. T. BLODGETI’ 
(Not elsewhere reported) 

Southern District of Iowa, Central Division, Janua&, 1918. 
The indictment charged the commission of the second and 

third offenses defined in section 3 of the Espionage Act through 
the distribution, or attempted distribution, to “male citizens of 
the United States,” some named and some unnamed “each of 
whom had attained his twenty-first birthday and had not yet 
attained his thirty-first birthday, and each of whom had regis- 
tered and was subject to military service” under the Conscrip- 
tion Act, of 

“certain pamphlets, each consisting of eight pages of printed 
matter, which said pamphlet, among other things, contained 
statements to the effect that obedience to said Act * * * 
constituted involuntary servitude; that obedience to said Act 
* * * constituted those rendermg such obedience traitors to 
the Gocernment of the United States, and that disobedience to 
said Act * * * contstitute a patriotic act; that said Act was 
passed at the behest of wealthy vultures at the expense of the 
liberty and lives of young Americans.” 
The first page of the pamphlet urges the voters of Iowa 

not to vote to re-elect the eight Iowa congressmen who voted in 
favor of the Conscription Act; the rest of the pamphlet is a 
reprint of a speech made by Thomas E. Watson at a mass meet- 
ing at Thomson, Georgia, June 23, 1917, vehemently condemn- 
ing the abrogation of fundamental American rights and prin- 
ciples, and citing hilstorical and legal arguments against the con- 
stitutionality of the Conscription Act. The following is an 
extract : 

“Upon the pretext of waging war against Prussianism in 
Europe, the purpose of Prussianizing this country has been 
avowed in Congress, with brutal frankness, by a spokesman of 
the administration. 

“On the pretext of sending armies to Europe, to crush militar- 
ism there, we first enthrone it here. 

“On the pretext of carrying to all the nations of the world the 
liberties won by the heroic lifeblood of our forefathers, we first 
deprive our own people of liberties they inherited as a birthright. 

“On the pretext of unchaining the enslaved people of other 
lands, we first chain our own people with preposterous and unpre- 
cedented measures, knowing full well that usurpations of power, 
once submitted to, will never hereafter be voluntarily restored 
to the people. 

“Let us examine these new acts of Congress, and endeavor to 
ascertain whether they violate the constitution of the United 
States and the time-honored principles of Anglo4axon liberty; 
if they do, we’ should be able to demonstrate that fact, and if we 
can succeed with such a demonstration, our representatives in 
congress should be willing to repeal the offending statutes.” 
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Among the defenses offered by the defendant, who acted 
as his own counsel, was that of insanity. He had been adjudged 
insane by the Commissioners of Insanity of Polk County, Iowa, 
on April 13, 1916, and his appeal from the judgment of insanity 
to the District Court of the State had only lately been dis- 
missed. The records of these insanity proceedings are said to 
have been excluded from evidence. 

Among the points urged by the defendant was that his 
pamphlets had been mailed to men registered for draft who 
were soon afterwards recruited into the military forces; that 
none of them were shown to have been insubordinate, disloyal, or 
mutinous, or to have refused duty; that the pamphlets had not 
obstructed the recruiting or enlistment service; that his actual 
mtent was to influence voters not to re-elect the offending con- 
gressmen, and he should not be presumed to have intended ef- 
fects which his pamphlet had shown no tendency to produce. 

Extracts from Judge Wade’s charge: 
“Unsoundness of mind at the time of the commission of an 

offense is a legitimate defense. The law does not undertake to 
punish any man who is not mentally responsible for his acts crim- 
inally. It is entirely proper for any man to make the defense 
of unsoundness of mind, but in considering the defense bear in 
mind that the law does not contemplate that this defense should 
be made a joke or a farce in determining the rights of the parties 
or the rights of the government. You are to consider all of the 
evidence upon this question just the same as on every other 
question from a common sense standpoint. * * * And in this 
case in determining the mental condition of the defendant at the 
time of the issuance of the pamphlets, you have the right to take 
into consideration the conduct of the defendant here in the court 
room; you have the right also to take into consideration not only 
the evidence that he has produced here, but the evidence which 
has not been produced here which could have been produced 
showing his acts and conduct in his businss relations and in his 
home and in his ordinary affairs of life. 

* 9 * * * * 
“In order to understand this charge and to understand the 

law as applied to it, you have the right to take into considera- 
tion not only the evidence here but you have the right to take 
into consideration those things of which every man has knowl- 
edge at the present time. The nation is at war! It has been at 
war since April 6, 1917. It is at war with one of the greatest 
military powers in the world ! This nation is endeavoring to win 
this war ! There is only one way this war can be won-just one 
way-with men and money and spirit, because without the spirit 
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we won’t have the men or the money. * * * If a man should 
accuse you of being a thief, or should attack the virtue of your 
wife, he is exercising his right to freedom of speech, but that 1 doesn’t mean that he is not responsible to you in an action for 
damages. * * * So that what the constitution means is that no 
man can prohibit, and no law can prohibit, a man from saying 
things in this cquntry, but that he must be held responsible for 
the things he says if he’s violating the law in saying it. * * * 
There is no law which prohibits criticism of anybody; there is 
no law which prohibits criticism of any officer or policy of the 
government. In fact, it is a matter of common knowledge that 
every newspaper in the country to-day, and all along-many 
of them, at least are and have been indulging in criticism of 
men in congress and men who have been in the service of the 
government. Nobody interferes with them because their criti- 
cism appears to be intended to help-trying to point out where 
things could be better or improved upon. The government 
never passed any law to interfere with that sort of criticism, but, 
being at war, and it being the experience of human nature and 
the experience of this government in other wars that in some 
way or another there are, a few people who will not submit to 
lawful authority in this country, that there are a few who are 
egotists and who set up their own judgment against the judg- 
ment of the millions ; who resist authority for some reason some 
reason, some for one reason and some for another reason- and 
the government realizing that it must protect the feeling and 
spirit of the American people against the work of those who will 
defy authority, passed what is known as the Espionage Ace- 
not intended and not necessary for ninety-five per cent of the 
American people, but necessary for the few who will not heed 
the judgment of the ninety-five per cent; who assume to know 
more than all the others put together. So they passed this act. 
It is not a harsh act.” 

* * * * d * 
“Really as to Exhibit A” (the pamphlet containing Watson’s 

speech) “you come down to the question whether or not this 
was wilfully done, as an attempt to cause insubordination, dis- 
loyalty, mutiny, or refusal of duty on the part of anbody in the 
military forces. * * * Men who do things generally have a 
motive. There is generally a motive back in their heads some- 
where. Now, don’t get the idea that if it appears that a man does 
an act which would obstruct or interfere with the military forces 
of the United States that that is in itself any evidence of in- 
sanity, because men are doing it-many men are doing it who 
are not of unsound mind. Their purpose and their motive some- 
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times is not disclosed. It doesn’t make any difference what rea- 
son is behind that purpose, whether it is for reward or merely 
because they make up their mind that they are superior in in- 
tellect or patriotism or something else than all the rest of the 
people of the United States. What is the motive in getting this 
thing out? The defendant in his argument indicated that the 
purpose was political merely ; that it was directed with reference 
to his plans to be a candidate for Congress against Congressman 
Dowell. Of course, the worst scoundrel in this country today is 
the man who will resort to misrepresentation in reference to war 
conditions for the purpose of advancing his political interests, 
but if that is the only purpose he has, it does not come within 
the provisions of this act. But analyze this purpose ; what does 
he contemplate as his aid in his political aspirations? It is a 
matter of history and common knowledge that in the previous 
war, the war of the rebellion, there were draft riots. It is a mat- 
ter of common knowledge that in other countries there have been 
draft riots, and if a man, to advance his own political interests, 
should write an article believing that possibly a draft riot would 
be of advantage to him. and to the advancement of his political 
cause, then he is just as guilty as if that were the sole purpose 
that he had in preparing and publishing the document. And if 
this defendant believed at that time, or felt at that time, that 
a little insubordination somewhere on the part of some drafted 
man or men who are enlisted for draft, a little demonstration 
of resistance on their part, a little refusal of duty or mutiny 
somewhere, might aid his cause in pointing him out as the apostle 
of the oppressed, then he is guilty under this act. * * * Just 
look at this that he wants drafted men to buy, and study it, and 
read it, if you desire. I call your attention to a few of the things: 

“In Washington City it is a carnival, a wild extravagance; an 
orgy of prodigal waste; a Bacchanalian revel of men who act as 
though they wme drunk on power and had lost every sense of 
shame, duty and responsibility. 

“The huge appropriations made will accrue to the benefit of 
the classes. 

“Great is the gathering of the vultures at the National Capital, 
for never before has there been such a carcase inviting them to 
the feast. 

“Three thousand millions of dollars in one appropriation, and 
the vultures fiercely shrieking for more.” 
“Somewhere in this case i<was suggested that the only way 

you could influence men was by reward or offer of reward, or 
by punishment or threat of punishment. The history of the 
world has shown that men have been more often incited to illegal 
action by having their passions aroused than they ever were by 
offers of reward or the fear of punishment. And it is not neces- 
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sary, of course, for any one to point out the fact that there is 
no better way of unsettling the confidence of the people and 
stirring their souls against the war than to paint it as a war of 
capitalism, organized by capitalists and for capitalists, and paint- 
ing the officers of this government as representing willing tools 
of Wall Street. There is no better way. 

“Let us read further: 
“It is absurd to say that we are menaced by a German danger.” 

“Quoting again : 
“It is not a cause for us to send a million of our boys to sac- 

rifice their lives so far from home. 
“Ten millions of our young men suddenly made the helpless 

subjects of a new duty to the government, never heard of in 
any discussion before the people, and never heard of before in 
the history of the human race outside of Prussianized Europe. 

“Ten million free American citizens suddenly and peremptorily 
ordered to quit their vocations and to attend a newly constituted 
tribune to be registered like a lot of dumb cattle. * * * 

“Is it any wonder that the country is in a state of consterna- 
tion? 

“Editors are menaced with Federal prosecutions for daring 
to speak their minds; the new doctrine is being held that the 
constitution is suspended during the time of war. * * * 
“What was his purpose in fact? Study it! What was the 

natural and probable consequence of such language as that sent 
to those persons? * * * You can only judge men by their 
acts and conduct in this world, and this is the act of the defend- 
ant. Does it show the intent? * * * does it indicate the 
purpose or intent, or doesn’t it? * * * 

“I will read a little more: 
“Herbert Spencer says that in all republics the existence of free 

principles depended upon prompt and fearless resistance to the 
encroachment of those who are in power. 

“At this very day when weak citizens throughout the land are 
committing suicide, because of the horrible measures recently 
adopted by the Wilson administration, there is an imperative de- 
mand upon the stronger men ,that they denounce these unlawful 
encroachments, and combat these unconstitutional acts of con- 
gress, by those peaceable methods, which the wise foresight of 
our ancestors provided in the Supreme Law, for that very 
purpose.” 
“Then again: 
“And yet, by the living God, the president of the United States 

publicly declares that he will banish millions of American citi- 
zens, and send them to die on foreign fields of blood1 

“In the name of the Almighty, what spirit of evil has taken 
possession of the Federal government? * * * 

“Who can explain the spell of terror which has fallen upon 
the once fearless and independent people of this union?” 
“How does that sound to the boys awaiting their call? How 
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does it sound to the fathers and mothers whose spirit is as neces- 
sary to this war as is the spirit of their sons? * * * 

“Now, if that is intended to disturb the spirit of sacrifice in 
these times, it for you to say. Taking all of this into considera- 
tron, what was its natural consequence? What would be the 
natural and probable consequence of the reading of that by the 
people and their sons? Now, if upon all the evidence and under 
the instructions I have given to you, you have a reasonable doubt 
as to the guilt of the defendant * * * then you must give 
the benefit of it to the defendant and acquit him upon those 
counts.” . 

As to the count charging the third offense defined in sec- 
tion 3: 

“Now the government is trying by this law to protect itself 
against anybody interfering with it : obstructing it; and defend- 
ant in his argument said the pamphlet was nothing more of an 
obstruction than a sign in the road. To use that as an illustra- 
tion: if you see a sign in the road ‘Stop 1 The bridge is out !’ 
you would probably stop and go back ; at least, you would make 
an investiation to determine whether or not the bridge was out. 
And that is the very thing the government sought to protect 
itself against, was the man who put the sign “Stop” for the fel- 
low who was going toward the enlistment ofhce with the inten- 
tion of enlisting in the service of the state. And if the purpose 
was not only to figuratively but actually in any way discourage, 
persuade, frighten, scare, or in any other manner to obstruct the, 
enlistment service, the man that does that intentionally and wil- 
fully is guilty under this count.” 

The defendant was convicted and sentenced to imprison- 
ment for twenty years. 

THE PEOPLE OF THE STATE OF UUFORNIA vs. 
WHITAKER, HARDIN, AND STORY 

(Not elsewhere reported) 
Los Angeles Police Court, December, 1917. 

This is known as the case of the CHRISTIAN PACIFISTS. 
The charges were Unlawful Assembly, Refusing to Disperse 
from an Unlawful Assembly, and Disturbing the Peace, all turn- 
ing upon the character of a quiet afternoon meeting of a hand- 
ful of Christian Pacifists in a private room in an office building. 

There is not in the record any clear specification of the 
respect in which the assembly was claimed to be unlawful. One 
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theory, however, may be that the meeting was thought to have 
been held with intent to violate the Espionage Act. 

The following extract from a speech of the defendant Har- 
old Story about the Fellowsh,ip of Reconciliation was especially 
dwelt npon, either as in itself an illegal act, or as indicating an 
illegal intent of the meeting: 

It was to be expected that this movement should come into 
conflict with militarism and jingoism. Somehow the Fellowship 
members in their efforts to follow in their Master’s footsteps can- 
not reconcile His teachings to war. Somehow they are having 
diiculty to conceive of the Prince of Peace thrusting a bayonet 
into the breast of a brother. Somehow they are having difficulties 
in imagining the Carpenter of Nazareth buying “Liberty” bonds. 
Somehow they are having difficulty in picturing a “Tommy” 
Jesus, or a “Sammy” Jesus. The Fellowship does no) counsel 
opposition to the law of the land. Its message IS posrtrve, not 

It does counsel first sincerity of conscience; second, 
g%z’of conscience and third obedience to conscience at all 
costs and regardless 0; conseque&e. If  the law of the laid can- 
not abide that ideal--so much the worse for the law! And prob- 
ably the most treasonable doctrine the Fellowship has to ex- 
pound is this: William Hohenzollern and the German people are 
not beasts, but human beings, subject to the same loves and lusts 
as the rest of the family; and that isn’t the worst of it-on the 
other hand Lloyd George and the English people, and Woodrow 
Wilson and the American people are not angels, but likewise 
human beings, likewise subject to the same loves and lusts as the 
rest of the family. I f  loud mouthed, conceited, “my country right 
or wrong” sorts of patriotism cannot abide that conclusion-so 
much the worse for patriotism. 
The following are extracts from Judge White’s charge : 
“You are instructed that it is the right of every citizen to 

believe as part of his religious faith that the New Testament 
teaches that all wars are wrong and to try by argument and dis- 
cussion to bring others over to his own views, provided he does 
not in so doing cause insubordination, disloyalty, mutiny, or 
refusal of duty in the military or naval forces of the United 
States, or to obstruct the recruiting or enlistment service of the 
United States to the injury of the service of the United States, 
and provided he does not in so doing violate any of the rules and 
duties of citizens heretofore given you in these instructions. 

“It is the duty of all citizens * * *to lend every aid, 
encouragement and assistance to the President, Cabinet Offi- 
cers and all of the officers charged with the duty of prosecuting 
the present war with Germany to a successful culmination. And 
the court instructs you that words and acts and suggestions 
made, impugning the integrity of the President of the United 
States, or the motives which actuated him in declaring war upon 
and waging war against Germany; insulting and contemptible 
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remarks about or in reference to the Selective Draft Law, in a 
discussion thereof, or advice given not to obey the provisions 
of said law, when such words are uttered before an assemblage 
of more than two persons, would tend to excite a riot or dis- 
turbance of the peace, and you have a right to take into consid- 
eration as circumstances in this case the fact that these are un- 
usual and extraordinary times. 

“You are instructed that if you believe from all the evidence 
and beyond a reasonable doubt, that there was an assembly 
* * * whereat the defendant, Harold Story, delivered a 
speech on the Fellowship of Reconciliation, wherein he said that 
it was to be expected that this movement would come into con- 
flict with militarism and jingoism, and that it is difficult to imag- 
ine the carpenter of Nazareth buying Liberty Bonds, and said 
that it is difficult in picturing a Tommy Jesus or a Sammy Jesus, 
and said that he counseled sincerity of conscience, freedom of 
conscience and obedience to conscience at all costs and regardless 
of consequences, and said that the Fellowship expounded the 
doctrine that William Hohenzollern and the German people are 
not beasts, and on the other hand Lloyd George and the English 
people and Woodrow Wilson and the American people are not 
angels, and said that if loud-mouthed, conceited ‘my country 
right or wrong’ sorts of patriotism cannot abide that conclusion 
so much the worse for patriotism, and if you further believe that 
such remarks tended to, or would tend to, incite a riot, or a revo- 
lution, or cause anarchy, or benefit. or encourage or aid, or assist 
or comfort the enemy of the United States of America, then you 
should find that such an assembly was an unlawful assembly.” 

The defendants were found guilty and sentenced to pay fines 
of $1,500 each and serve six ‘months in jail. 

On appeal to the Superior Court, this judgment was af 
’ firmed without opinion. 

ALVIN GOODNOW WHITNEY, an instructor in Syra- 
cuse University, was held for the Grand Jury by Judge Ray in 
August, 1917, for claiming exemption on his New York State 
Military Census blank upon the ground that he had conscientious 
scruples against serving under the national or state governments 
“in their present dishonorable war.” Judge Ray said, in part, 
in holding him.* 

“He did, however, fill out and sign the blank in the privacy 
and retirement of his own home. He had an abundance of time 
at his disposal and leisure for thought and reflection. He was un- 

* Opinion reported in the Syracuse Journal, July 13, 1917 
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der no excitement or restraint or stress of any kind. * * * 
He knew and admits that he knew the full significance of the 
word he used. He did not speak of it generally as a dishonorable 
war, leaving it open to the contention that it was a dishonorable 
war on the part of Germany and the nations allied with that 
Empire, but pointed it out significantly as a dishonorable war of 
the United States and of the Empire State of the Union. 

“He might have said ‘this war,’ but he did not. He might - 
have said ‘the present war,’ but he did not. He deliberately 
characterized it as the dishonorable war of the United States and 
the State of New York. 

“Did this defendant have a purpose in doing this? It seems 
to me very clear that he did. It cannot reasonably be doubted 
that he intended to have it publicly known that he regarded this 
Wal- * * * as one being waged dishonorably by the United 
States; without cause or reason; either moral or otherwise. He 
knew his statement was a public record when turned over to the 
proper authorities and would be read and commented upon. He 
must have known it would obstruct the recruiting and enlistment 
service of the United States. He must have known that honor- 
able young men would not desire to enlist or serve in a ‘dis- 
honorable war.’ It was an act calculated to discourage the re- 
cruiting and enlistment service of the United States. 

“These are times when every citizen should be loyal to his 
country and its laws and observe them and refrain from all acts 
and words tending to obstruct enlistments and the recruiting of 
our armies. 

“I cannot accept the explanation of this defendant. He was 
given an opportunity to explain, but said in substance *he had 
none to, make.” 

The Grand Jury did not find an indictment. 

UNITED STATES vs. .P#ERCE, ET AL (Bulletin No. 52) 
Northern District of New Yor&, December, 1917 

Judge Ray’s opinion overruling a demurrer is reported, 245 
Fed. 878. 

All the counts were based upon the distribution by the de- 
fendants of the Socialist Party pamphlet known as THE PRICE 
WE PAY. One count charged conspiracy to interfere with, 
hinder, prevent, and delay the execution of certain laws of the 
United States, including the Declaration of War. the Conscrip- 
tion Act, and the Espionage Act. Other counts charged con- 
spiracies to commit all three of the offenses defined in section 3 
of the Espionage Act. 
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THE PRICE WE PAY has been in question in a consider- 
able number of prosecutions of Socialists. It is a four-page leaflet 
by Irwin St. John Tucker. Its thesis is *hat the immediate hor- 
rors and ultimate futility of war are “the price we pay” for our 
stupidity in rejecting socialism. In emphasizing the horror of the 
price, the leaflet paints with emotional color the desolation of 
conscripts’ homes, the ghastliness of driving men to death against 
their will, the effects of food scarcity and high prices and the 
spread of venereal diseases. The author’s point of view as to 
the futility of war is illustrated in these sentences: 

“War has been universal. but the cause of war is always the 
same. Somebody wanted something somebody else possessed, 
and they fought over the ownership of it. * * * Commercial 
war preceded this war; it gave rise to this war; it now gives point 
and meaning to this war. And as soon as the guns are stilled 
and the dead are buried, commercial forces will prepare for the 
next bloody struggle over routes and ports and rights, coal 
mines and railroads. For these are the essence of this, as of all 
other wars. * * * 

“We are beholding the spectacle of whole nations working as 
one person for the accomplishment of a single end-namely, kill- 
ing. * * * We have been telling you all for, lo, these many years 
that the whole nation could be mobilized, and every man, woman 
and child induced to do his bit for the service of humanity; but 
you laughed at us. * * * Why would you not believe us 
when we told you that it was possible to co-operate for the saving 
of life? * * * Lo, the price you pay! Lo, the price your 
children will pay. Lo, the agony, the death, the blood, the un- 
forgettable sorrow-THE PRICE OF YOUR STUPIDITY.” 
Judge Ray’s charge to the jury was about 20,000 words in 

length. 
Describing the first count, which charges conspiracy to in- 

terfere with the execution of enumerated laws, he says: 
“It then goes on and recites several laws, the first one being 

what we ordinarily speak of as the declaration of war. It is 
the joint resolution of Congress, which was approved April 6, 
1917, following within a short time-a few days-the address 
the President made to Congress in joint session, which was *es- 
tified to by Congressman Magee,’ and which address was read 
in evidence here in your hearing, for the purpose of showing 
what led to the war-what was the cause of the war, .and why 
Congress and the President entered into the war-Congress 
being the law-making body and the President being the Chief 
Executive. And this was done not only to show the existence 
of a state of war-that is, this was put in evidence not only for 
that purpose, but the message was put in to show, on behalf of 
the Government, what it alleges to be the fact, that a certain 
statement or statements in the pamphlet “The Price We Pay,” 
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charged in the indictment was false, and known to these defend- 
ants to be false. And that resolution I will read. * * * And 
that is signed by the Speaker of the House, the Vice-President 
of the Senate, and approved by the President of the United 
States. 

“So, gentlemen, the existence of that state of war is proved 
and not questioned here, I take it.” 

Y * * * * * 
“Now, gentlemen, you will be given, I take it-to save my 

reading it-the address of the President of the United States, 
made in Congress, which tells you what he said there, and then 
the action of Congress, and which the Government says estab- 
lish beyond any doubt whatever the object and. purpose of the 
war and the falsity of some of these statements. 

“I will call your attention to the address of the President, 
made to Congress just before the pasage of the joint resolution 
declaring, or recognizing the state of war between the United 
States and the Imperial German Government. That will be 
handed to you, and you may read it. The Government says that 
that contains a true statement of the reasons why we entered the 
war, and that there was no other reason-no ulterior motive or 
purpose-and that you should so find. Now, gentlemen, that is 
for your consideration, and for you to say. It is important in 
this case as bearing upon the truth or falsity of some of the rep 
resentations, or one of the representations, contained in the 
pamphlet “The Price We Pay.” The Government says it has 
established not only by evidence given by witnesses called by 
it, but by the admissions and statements of the defendants them- 
selves, called as witnesses in their own behalf, and placed upon 
the stand, that these defendants did, not only on the 25th day of 
August, but on some other days prior to that, circulate in certain 
neighborhoods and vicinities in the city of Albany, this pamphlet, 
“The Price We Pay,” going out early in the morning, giving it 
to anybody they met, and also putting it on the dorsteps, and per- 
haps under the doors of some or many, more or less, of the resi- 
dents. And the Government says that the very nature and char- 
acter of this pamphlet and the statements therein contained show 
what the object and purpose and intent of the defendants was. 

“The Government contends that it has shown that these de- 
fendants were all acting together; that they all belonged to the 
same organization of the Socialist Party, having its objects and 
purposes, and, so far as material and shown, it is for you to say 
what they were. So far as the proof demonstrates or shows, that 
while they didn’t at all times stay together on the street, that 
still, on two or three occasions-or two, perhaps-you are to say 
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how many-they did meet at the house of the defendant Pierce. 
where they had these pamphlets; that they did take them, and 
did go out and distribute them to various people, and leave them 
at the houses, as I have mentioned. 

“So the Government contends that it has shown a conspiracy, 
in the first place, in their peddling, giving out and conveying to 
others those pamphlets and statements-printed statements 
therein contained,-in concert. 

* 0 * x * * 
“Now, gentlemen, in regard to the first alleged false state- 

ment : 
Into your homes the recruiting officera are coming. They will 

take your sons of military age and impress them into the Army. 
“There arises a contention. gentlemen, between the defend- 

ants and the Government. The Government says-the United 
States, here-that that is a false statement; false on the face of 
it, especially in view of the testimony of the military officer’ who 
was called here, and who testified that the recruiting service 
was, and is, purely voluntary ; that no one goes into the army 
through the recruiting service except voluntarily and willingly; 
that there is no impressment; and that the purpose of it was to 
interfere and obstruct, as specified in Section 3, which I have 
read, and otherwise violate that section, by stirring up the 
mothers and fathers, and brothers and sisters, and perhaps the 
young men themselves, and inducing the young men not to en- 
list, not to join the army; and to urge the sons, brothers, etc., not 
to join. 

“You have heard the contention on that subject. Now, is 
that statement false, or is it true, under the evidence in this case? 
A question of fact for you, gentlemen; not for the court, but for 
you. 

“Then Mr. Lucey calls attention to another: 
You cannot avoid it; you are being dragged, whipped, ,lashed, 

hurled into it (the war). 
“And,Mr. Lucey claims that that is another false statement. 

Then another statement: ’ 
The Attorney General of the United States is so busy sending 

to prison men who do not stand up when the Star-Spangled 
Banner is played, that he has no time to protect the food supply 
from gamblers. 
“And Mr. Lucey contends that that is another false state- 

ment, calculated to incite opposition to the law, and defeat it, as 
mentioned in section 3. 

“Now, then, on that subject, gentlemen, the United States 
claims to have proved that there is no law which requires any- 
one to stand up when the ‘Star-Spangled Banner’ is played., And 
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1 

here the Government relies on another proposition of law to 
show the falsity of that, and which I charge you is the law-the 
-Attorney General of the United States is the chief law officer 
of the United States-the head of the Department of Justice ; 
.and every law officer * * * is presumed to do his duty, and 
not violate his duty. And therefore it is presumed that the At- 
torney General did his duty, and that presumption should obtain 
unless there be evidence to the contrary. 

“I leave it as a question of fact to you. Is it proved-the 
falsity of that statement? He is presumed to do his duty, not to 
violate his duty. So the presumption is, in the first instance, 
that he has not violated the law by sending or attempting to 
send, anyone to prison who did not stand up when the ‘Star- 
Spangled Banner’ was played; and there is no further evidence 
in this case on that subject. It is for YOU to say. Has the Gov- 
ernment proved the faliity of it? I leave it to you as a question 
of fact for you to determine. 

“Then again : 
Our entry into it, (that is, the war,) was determined by the cer- 

tainty that if the Allies do not win, J. P. Morgan’s loans to the 
Allies will be repudiated, and those American investors who bit 
on his promises would be hooked. 

t 

“Now, the United States Attorney, Mr. Lucey, says that that 
s a falsehood, and says that its falsity is shown absolutely by 
he address made by the President to Congress, in which, it is 

contended, he declared the purposes, and the necessities, and the 
reasons why we entered the war; and that that shows this state- 
ment was false and untrue. 

“And so the Government says that these defendants knew 
these were false statements ; that they were able to read, read 
the papers, must have read in the papers the address which the 
President made to Congress at the time, and that every man is 
presumed to know the law; that they knew that nothing of the 
kind had occurred, and that before they put it out, if they had 
any question about its truth or falsity, it was their duty to have 
made inquiry. The Government says that it is shown by their 
knowledge of the law-presumed to know the law-the publica- 
tions in the papers, that those statements were false and untrue, 
And it is for you to say, gentlemen, Are they, or are any of them, 
untrue? * * * 

“The United States says that the defendants are presumed 
to know of the declaration of war on the part of the United States 
and know its purpose, and that they knew the statement as to 
the J. P. Morgan loans to be a false statement as to the purpose 
and intent in entering the war. All of that, gentlemen, is for you 
and for your determination.” 

* * * * * * 
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I “Now, gentlemen, you have noticed there in the statute that 
intent is necessary. * * * Intent in doing an act, speaking 
words, or writing them, and conveying false statements, is made 
up, among other things, of what the person thinks and desires 
and wishes to accomplish or to bring about by means of the 
doing of the act, or speaking of the words, or the writing or 
printing and conveying or sending out to others the false state- 
ments or reports. That is, it may be material to know what the 
person’s ideas and principles were and are who makes, or made 
or conveys statements which are false, in getting at his intent; 
because his intent may be made up and determined, in part, 
from the condition of his mind, his desires, his purposes. So 
here you are to find, if you can, and determine, so far as dis- 
closed, the condition of the minds of these defendants. 

“In this case, in determining the intent of these defendants, 
and of each of them, in doing what you find they did do, if you 
find that they conveyed to others these statements, and that some 
of the material statements were false, you may consider whether 
or not the defendants all were, or each of them separately was, 
opposed to war, opposed to the selective draft act, opposed to 
enlistment in the army of the United States, or the army and 
navy, one or both; also whether or not they were willing to ’ 
make, or desirous of making, or aiding to make the prosecution 
of the war difficult, or to make the operation or success of the 
military forces difficult. * * * The right to think what one 
pleases, however .bad, is absolute so long as that thinking is not 
embodied and expressed in criminal acts or conduct. It is not 
the mere thinking that is criminal, but the forbidden act done, 
if it be a criminal act with the bad intent, which may be gotten 
at and determined by what the person doing the act actually 
thought and in his mind desired to bring about or accomplish. 
If the thoughts and desires of the person are bad and criminal, 
and he is desirous of accomplishing by his acts a certain result, 
and that result is criminal or forbidden by law, the act done may 
be colored by the thought and determine the intent. 

“Now, considerable has been said here, gentlemen, about a 
political party. Now, of course, the Socialist Party is not on 
trial here; and these defendants are not on trial because they are 
Socialists. They are not on trial for being Socialists; but of 
course their political beliefs may have something to do in get- 
ting at their intent and purpose. It depends on what those pol- 
itical thoughts and purposes are. * * * A political party, as 
a party, and its individual members, may lawfully and properly 
criticize and advocate the repeal of existing laws, and also ad- 
vocate their amendment and improvement. * * * When 
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the United States is at war, a person, whatever his political 
party, or principles, or beliefs, has no right to wilfully attempt 
to cause, by means of false statements, either insubordination, 
disloyalty, mutiny, or refusal of duty in the military or naval 
forces of the United States. * * * And of course in this 
case it is for you to say, gentlemen; it is one of the questions 
of fact for you to determine-the intent of these defendants 
ahd of everyone. Did they have the forbidden intent? Did 
they wilfully do any of the acts forbidden, to which I have called 
your attention?” 

The defendants had seen the decision of Judge Rose in 
U. S. vs. Baker and Wilhide, directing an ‘acquittal of defend- 
ants charged with conspiracy to induce violation of the Con- 
scription Act by distributing the same pamphlet. Judge Ray 
said : 

“I tell you, gentlemen, as a matter of law, that there is 
nothing in the remarks of Judge Rose or in his decision or in 
the issues at that time-in that case-which amounts to a deci- 
sion or a suggestion that it would be lawful to put out the 
pamphlet “The Price We Pay” if it contained false statements 
and if it was put out with the intent forbidden by section 3 of 
the Espionage Act. * * * And even if he so said, it would 
not make it the law. * * * But there is nothing there that 
indicates that he did so decide or hold that they had a right 
to put out false statements with the intent mentioned. 

“The truth or falsity of the statements which I have read 
is a question of fact for you. * * * And I charge you in 
that connection, gentlemen, that it is not necessary for the 
United States to prove, nor for you to find, in order to bring 
about the results for which the Government contends, that all 
of the statements therein contained are false or untrue ; only 
that some of them are false and untrue-some of the statements 
-the material ones.” 

“In&t is a qiestion of fact for he jury & determ%e on all 
the evidence in the case. * * * It is the law that a sane, in- 
telligent person is presumed to intend the known and’ the natu- 
ral consequences and results of his own voluntary acts know- 
ingly done. * * * The United States attorney contends that 
the known, and the natural, and the inevitable consequences of 
making and conveying these false statements to others in the 
manner in which they were conveyed would be to interfere with 
the operation and success of the military or naval forces of the 
United States, and to promote the success of its enemies; that 
such statements would discourage enlistments and answer to 
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calls under the selective draft act, make them more unpopular, 
encourage desertion, and generally impair the morale of our 
armies; and that the defendants well knew this and they in- 
tended it. It is for you to say, gentlemen. 

“The defendants have testified in their own behalf; each 
says in substance that he thought the circulation of the pamphlet 
would promote socialism-the doctrine and belief of the So- 
cialist Party, increase its numbers and membership, and that this 
was their only intent. Does this pamphlet, gentlemen, “The 
Price We Pay,” represent the ideas, belief and principles of the 
Socialist Party? If so, is it opposed to the war, its prosecution, 
the selective draft act, and the recruiting of the army to carry 
on the war? This is a question of fact for you.” 

Ruling on a request to charge that the statement as to Mor- 
gan & Co. was an opinion: 

“I can’t charge that as a matter of fact. Of course, it is 
for the jury to consider whether it is an expression of opinion 
or not. I will leave it to them, particularly as to that. Of 
course, if it is a mere expression of opinion, that is a different 
thing. A mere expression of an erroneous opinion isn’t a false 
statement if that opinion is expressed in good faith. 

“Of course, if I should say to you, when selling you a horse, 
and I knew the horse had the heaves and a ring bone and a 
spavin * * * that in my opinion that horse was perfectly 
sound, I think the members of the jury could find that to be 
a false statement, even though I put in the form of an opinion.” 

Ruling upon a request to charge that the jury have the 
right to regard the statement as to the Attorney General a mere 
figure of speech, meaning that he gave his time to trivial or un- 
important matters, while he neglected large matters of public 
moment : 

“Well, I am asked to charge that the jury has the right to 
do it. Yes, they have the power to do it, and I charge that they 
have a right to do it. Is that the fair meaning, or is it a bald 
assertion?’ 

The defendants were found guilty. 

UNITED STATES vs. BAKER AND WILHIDE, 
247 Fed. 124 

District of Maryland, September, 1917 
This case was NOT under the Espionage Act. The indict- 

ment charged attempted obstruction of the draft by the distribu- 
tion of THE PRICE WE PAY (as to which see the preceding 
case of United States vs. Pierce). Judge Rose directed an ac- 
quittal, saying : 
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“I do not think there is anything to go to the jury in this 
case. 

“You may have your own opinions about that circular; I 
have very strong individual opinions about it and as to the wis- 
dom and fairness of what is said there, but so far as I can see 
it is principally a circular intended to induce people to subscribe 
to a Socialist newspaper and to get recruits for the Socialist 
Party. I do not think that we ought to attempt to prosecute 
people for that kind of thing. It may be very unwise in its effect, 
and it may be unpatriotic at that particular time and place, but 
it would be going very far indeed, further, I think, than any law 
I know of would justify, to hold that there has been made out any 
case here, even tending to show that there was an attempt to 
persuade men not to obey the law. 

“There is a very lurid description of the horrors of war in 
that circular, some of it well written, some of it not so well w&it- 
ten. But, after all, there is no difference of opinion that war is 
a terrible catastrophe, and involves many terrible things. The 
circular develops some sort of a theory, not very clearly argued 
out, that if everybody had voted the Socialist ticket there would 
have been no war. The circular ends up with an appeal to sub- 
scribe to the Socialist paper for fifty cents a year, or twenty-five 
cents for every six mnoths. 

“Mr. Latane: The side of it that appealed to the Govem- 
ment was this, your honor. Of course we are perfectly satisfied 
with your honor’s determination of the matter, but just in ex- 
plantation, it starts out with the words, ‘Conscription is upon 
us and the draft law is a fact.’ 

“The Court: That I understand to be a fair and reasonable 
deduction that from their point of view it all could be avoided 
if the people earlier had taken this Socialist paper and had voted 
the Socialist ticket. 

“Mr. Latane: The point that occurred to the Government 
is this: These people are too clever to directly, in print, attack 
the draft law, so under guise of advocating the principles of the 
Socialist Party, they give the whole draft proposition a very 
raw deal. 

“The Court: That is possible, but you must prove the intent 
beyond the possibility of a reasonable doubt. 

“Mr. Latane : All we want is to get some judicial deter- 
mination of the matter. 

“The Court: The judicial determination of the matter is 
that in whatever form they put what they say or do, whether. 
that of advocating the principles of any political party, Repub- 
lican, Democratic, Prohibitionist, Socialist, or under any other 
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guise whatsoever, it is an offense to do anything with the intent 
of bringing about a violation of the law, but the commission of 
that offense must be proved, the intent must be established by 
evidence which will justify a jury in holding that it was made 
out beyond a reasonable doubt, and in this case there is no such 
evidence. 

“Gentlemen of the jury, you have the instructions of the 
Court to return a verdict of not guilty.” 

UNITED STATES vs. H. E. KIRCHNER 
(Bulletin No. 69) 

District of West Virginia, March, 1918 
The indictment charged as willful false statements made 

with intent to interfere with the operation and success of the 
military and naval forces of the United States and to promote 
the success of the Imperial German Government, the following: 

“That the United States Government in the prosecution of said 
war was corrupt and controlled by the moneyed interests; 

“That the Selective Service Act was unconstitutional; 
“That the people of the United .States could never meet the ex- 

pense of the war with Germany; 
“That the people of the United ‘States should not buy the 

bonds of the United States, then beink offered for sale.” 
The Court (Dayton, J.) overruled a demurrer raising the 

point that the alleged statements were on their face statements 
of opinion, and also overruled a motion in arrest of judgment. 

After charging as to the burden of proof of intent to inter- 
fere with the military forces of the United States, the court 
added : . . 

“When this country is at war, every man between the ages 
of eighteen and forty-five years is subject to be called, may be 
called, and is to be considered subject to call and liable to per- 
form military duty in the service of the United States for its 
protection. The fact that the Selective Draft limits the age as 
between twenty-one and thirty-one years does not destroy this 
statute, and this statute provides that if war be declared all male 
citizens, with such exemption and under such conditions as may 
be prescribed by law, bettieen the ages of eighteen and forty- 
five years are subject to military duty.” * * * 

“The law presumes that a man intends that which he doea, 
and it is from the statements made and the acts done that his in- 
tent is to be determined. It is not material that his declarations 
may not have accomplished the purpose designed-may not 
have actually interfered with the operation and success of the 
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military and naval forces of the United States or promoted the 
interests of the Imperial Government of Germany.” 

The Court declined to give requested charges that the jury 
must find the statements to bave been made to “an officer or 
some part of the military or naval force of the United States.” 

The court charged: 
“The statements and declarations made by the defendant 

* * * prior to the passage of this Act * * * were ad- 
mitted to you simply to show the animus and intent of this 
defendant.” 

The defendant was convicted and sentenced to two years’ 
imprisonment. 

UNITED STATES vs. S. J. HARPER 
(Bulletin No. 76) 

Western District of Louisiana, April, 1918 
The defendant, a state senator, was charged with willfully 

making false statements with intent to interfere with the opera- 
tion or success of the forces on the basis of the following pas- 
sage in a pamphlet circulated by him: 

“Are we in the war for democracy or financial slavery? We are 
told we are in the war for the sake of democracy, but I don’t see 
it that way, so let’s see. I firmly believe the financial barons have 
brought on the war in order to put the whole world under finan- 
cial slavery.” 
As to the recitals in the Declaration of War. in evidence to 

prove the falsity of these statements, the court (Jack, J.) said: 
“It is not for you to question the correctness of this finding, 

but you should accept it as correctly stating the causes of the 
entrance of the United States into the war.” 

As to intent: 
“In determining the intent of the defendant you may properly 

consider the number of pamphlets which he had printed and the 
limited number put in circulation and the manner in which they 
were circulated.” 

Senator Harper was acquitted. 

UNITED STATES vs. ROSE PASTOR STOKES 
Bulletin No. 110 

Western District of Missouri, May, 1918. 
Judge Van Valkenburgh stated at the outset of his charge: 
“The act of the defendant complained of is the causing to 
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be published in the Kansas City Star, a daily newspaper of 
wide and general circulation, the following letter : 

To the Star: I see that it is, after all! necessary to send a 
statement for publication over my own srgnature, and I trust 
that you will give it space in your columns. 

A headline in this evenings issue of the Star reads: 
‘Mrs. Stokes for Government and Against War at the same 

time. 
I am not for the government. In the interview that follows 

I am quoted as having said: 
‘I believe that the government of the United States should 

have the unqualified support of every citizen in its war aims. 
I made no such statement and I believe no such thing. No 

government which is FOR the profiteers can also be FOR 
the people, and I am for the people while the government is 
for the profiteers. 

I expect my working class point of view to receive no 
sympathy from your paper, but I do expeot that the traditional 
courtesy of publication by the newspapers of a signed statement 
of correction, which even our most Rourbon papers grant, will 
be extended to this statement by yours. 
The Court dktinguished the three counts, adding: 
“It is proper. however, that the court should say to you 

that because each count deals with the same act, or transac- 
tion, you should not thereby be deterred from rendering a true 
verdict of conviction or acquittal, as the case may be, upon each 
of the three counts submitted. The court will take that matter 
into consideration, in case of conviction, in dealing with the 
matter of penalty.” 

The Judge &cussed first the THIRD COUNT, which 
charged that the letter to the Star conveyed 

“false reports and false statments with intent to inter- 
fere with the operation and success of the military and naval 
forces of the United States.” 
“The alleged false report and false statement is charged 

to consist in the declaration contained in the letter that the 
government of the United States is for the profiteers and not 
for the people. For the reason, the defendant further declares that 
she is not for the government, and does not believe that the gov- 
ernment of the United States should have the unqualified support 
of every citizen in its war aims. The statement made that the . 
government is for profiteers, so-called, that is to say, those who 
make, as commonly understood, excessive financial profits out 
of business conducted during and, perhaps, fostered by war 
activities, and not for the benefit of the people at large, is thus, 
in the letter itself, directly coupled with a resulting view on the 
part of the defendant that the government should not have the 
unqualified support of every citizen in its war aims. If that 
is a justifiable view on the part of the defendant, then it would 
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be equally justifiable on the part of the public generally. And 
this letter appears on its face to be written in order that the 
public generally might know the defendant’s views and the under- 
lying reason for those views. People who take the lecture plat- 
form, or seek to promulgate their views through the press, *lo 
so generally for the purpose of securing wide circulation, and, 
if possible, adoption of those views. Otherwise, what is the 
object of employing these obvious instruments of publicity? In 
the present case, pecuniary profit or gain is not shown. She 
says, in some of her utterances produced in evidence before you, 
and they are admitted solely for the purpose of shedding light 
upon her intent and purpose, that she seeks a chance to make 
clear the class character of the struggle and to clear away for 
other workers the illusion that this is a war ,for Democracy by 
governments interested in Democracy. ‘Now, gentlemen of the 
jury, the newspaper in question in which this publication was 
made reaches a great number of people, being delivered even 
in the army camps of the United States. Among those out- 
side such camps are men within the age of enlistment, to-wit: 
Between the ages of 18 and 45 years, and within the age of 
conscription, to-wit : between the ages of 21 and 30 years. ’ There 
are those who have already registered and received their serial 
number as a preliminary to entrance upon active service in the 
army and navy of the United States; there are the mothers, 
fathers, wives, sisters, brothers, sweethearts, and friends of 
these men; in fact, all the complex life of communities which, 
in the aggregate, with others of like nature, make up the life 
and physical forces of the nation. If the statement made in 
this letter and the resulting attitude therein voiced, should meet 
with credence and acceptance by any appreciable number of its 
readers, could they fail to produce a temper and spirit that 
would interfere, and tend naturally and logically to interfere, 
with the operation and success of the military and naval forces 
of the United States?” 

A little later comes a passage which in effect points out 
that general acceptance of Mrs. Stokes’ views, as the Judge under- 
stands them, would menace the personal comfort and security 
of the individuals composing the jury: 

“The United States is referred to by her, in substance at 
least, as a capitalistic form of government which oppreses the 
poor and enriches one class at the expense of another. The 
objectionable classes are referred to as the upper and middle 
classes. This would include all who, by industry and prudence, 
have made accumulation and provision for the future. The 
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classes referred to embrace not only those of large wealth but 
those of modest fortune as well. According to witnesses for the 
government in this case, the present Bolshevist government, if 
it can be called a government, of Russia is characterized by the 
defendant as ideal. There the workers, so-called, are permitted 
arbitrarily to seize and divide up the land and wealth of the 
country irrespective of former ownership. If such a system were 
to be applied to this country, not only the so-called rich, but the 
small land holder, and the small merchants, would be called upon 
to divide their holdings on a per capita or similar basis.” 

This was said by way of explanation of Mrs. Stokes’s point 
of view if she meant by “government,” as the prosecution claimed, 
the form of government established by our con&tution--in other 
words, apparently, the governmental theory established by Tnomas 
Jefferson and his associates rather than the governmental facts at 
the present day existing. The Court added: 

“Of course the constitution of the United States, in its pro- 
visions for equal opportunity and its guaranties that every citi- 
zen shall enjoy life, liberty, and the pursuit of happiness and 
the proceeds of his own industry, was not established for the 
benefit of war profiteers nor for any other than the people gen- 
erally. It is for you to judge whether, if that be the meaning 
intended by this letter, the statement therein contained is true 
or false.” 

Mrs. Stokes’s position was that she was not talking about 
the motives of the framers of the constitution, but about the 
tendency of the conduct of persons now influential in our affairs. 
In re-stating her position the judge said that she contends, 

“in other words, that the operation of government have been 
diverted from their proper channel and that we have been plunged 
into war for the sole purpose of serving the greed and cupidity 
of industrial profiteers, and not in the interest of all the people.” 

As tests of the truth or falsity of Mrs. Stokes’s statement, 
Judge Van Valkenburgh submitted to the jury the opinions ex- 
pressed Congress in the Declaration of War, and those ex- 
pressed by the President in his address of Jan. 8, 1918. He said: 

“In the resolution of Congress it is recited that the Imperial 
German Government has committed repeated acts of war against 
the government and the people of the United States and that 
the state of war between the United States and the Imperial 
German Government which has been thrust upon the United 
States is thereby formally declared. The causes referred to are 
matters of history and of common knowledge and do not de- 
mand explicit repetition and recital here. The President bases 
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our entranceinto the war upon the highest grounds of humanity 
and unselfishness.” 

The FIRST COUNT in the indictment charged that the pub- 
lication of Mrs. Stokes’s letter was an attempt to cause insub- 
ordination, disloyalty, mutiny, and refusal of duty in the forcer. 
Judge Van yalkenburgh defined “military and naval forces” as 
follows : 

“In the first place they include all in active service. * * * 
In the next place, by Act of Congress still in force, all able-bodied 
male citizens * * * between the ages-of 18 and 45 years, 
are declared to constitute the national forces. * * * Third, 
by the Selective Service Act * * * all male persons ytween 
the ages of 21 and 30 inclusive were requried to register. * * 

All such male persons so registered and having received 
their serial number subjecdng them to call are a part of the 
military and naval forces of the United States.” 

As to the sufficiency of Mrs. Stokes’s letter to cause insub- 
ordination, etc., he said: 

“The wide and general circulation of the newspaper in which 
the publication was made among the several classes of our mili- 
tary and naval forces has already been referred to. You are 
to judge what the possible, if not the probable, effect would be 
of communicating to these men, belonging to the classes desig- 
nated in the statute, of informing and advising them, as the 
letter in terms does, with the natural effect of producing some 
degree of conviction, that the government at whose behest they 
were fighting, or about to fight, in the belief that their service 
was consecrated to the maintenance of that government and 
its people, was not a government for the people, but for the 
profiteers-a term of reproach by general acceptance and further 
in the same connection, that for this reason the government of 
the United States is not entitled to the unqualified support of 
citizens in its war aims. Anything which lowers the morale and 
spirit of our forces, which serves to depress, to dampen the 
ardor, to chill enthusiasm, extinguish confidence and retard co- 
operation, may very well cause insubordination, disloyalty, mut- 
iny, or refusal of duty. It is your province to determine what the 
effect of the publication in question would be in the case before 
you. 

“The resources of the nation consist of men, money, food, 
fuel, manufactured products and the care of men who are in 
the military and naval service. To get all these things requires 
loyal, earnest and willing support on the part of the people 
generally. If it was aimed by this letter, in whole or in part, 
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by destroying faith in the war aims of the government, to bring 
about a condition in this country similar to that in Russia under 
the revolution, would that not, in your opinion, involve insubordi- 
nation, disloyalty and a refusal of duty in our military and naval 
forces such as we know were present among those in Russia?” 

Evidence of other expressions by Mrs. Stokes than those 
contained in the letter had been received as bearing upon her 
intent. The Judge said that witnesses had testified that in a 
speech a few days earlier she had said that it became necessary 
to adopt the slogan that our soldiers were fighting for their 
democracy in France, as otherwise they would not go to fight, 
as they were, in reality, fighting for the capitalists; that the 
Bolshevist movement was ideal; that after the war, if not earlier, 
there would be a revolution in the United States. The judge said : 

“If you believe she said these things there can be no doubt 
that it was her eager desire and purpose to give these alleged 
unworthy aims of the United States in this war the widest pub- 
licity and circulation within her power and thereby to obtain 
converts to this view. That, however, as the Court -has said 
before, is a matter addressed to your judgment and to urs 
alone. If you believe she made the statements to whit wit- x” 
nesses have testified * * * it would appear that she expected 
that when the true state of affairs-as she claimed and stated 
them to be-came to the knowledge of the fighting forces * * 

* a revolution would result. In this connection reference 
was made to the revolution of the Bolsheviki in Russia and the 
ideal government resulting therefrom.” 

The Judge then stated his own opinion of the Bolshevist 
revolution : 

“Well we know that this revolution, of which it is testified 
the defendant approved so highly, put an end to the activity of 
Russia against Germany in this war, disintegrated Russia into 
helpless sub-divisions, and made her, in effect, a German province. 
Responding to the appeals of those who fronted that revolution 
the soldiers at the front and in various parts of the empire threw 
down their arms, ceased to resist, and submitted meekly to the 
invader. Whatever the motive that inspired that movement it 
stands out as the greatest betrayal of the cause of Democracy 
and humanity that the world has ever seen.” 

‘The SECOND COUNT of the indictment charged that the 
publication of the letter obstructed the recruiting and enlistment 
service of the United States. Judge Van Valkenburgh said: 

“Your attention has been directed to the provisions of law 
which make all able-bodied male persons between the ages of 
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18 and 45 years, inclusive, eligible for enlistment. The army 
may be increased by recruiting from such. Recruiting stations 
are established in this city, as in many parts of the country, and 
by posters placed in windows and upon bill boards, and by various 
other means, eligible men are solicited to join the army and 
navy. All such instrumentalities, with the officers in charge 
thereof, constitute, in part at least, the recruiting and enlistment 
service of the United States.” 

As to what would constitute criminal obstruction of the 
recruiting and enlilstment service : 

“The mind is an important factor in the making of a soldier; 
nor are we confined to the mental attitude of the eligible recruit 
himself. It is well known that the feelings and views of parents 
and those nearest and dearest are powerfully influential upon 
the man himself, and anything which tends to create distrust, 
indifference, or even hostility, among the masses of the people 
will be reflected in the temper and the spirit of those expected 
to rally to the support of their country. 

“Your consideration is invited to the effect which the state- 
ments contained in this letter would be likely to have not only 
upon the community at large, but upon those men eligible for 
recruiting and enlistment. If you believe that language is cal- 
culated to obstruct, delay, retard, embarass, and prevent enlist- 
ment, in the manner indicated, and that it was intended to do 
so, that the publication was knowingly and willfully made for 
that purpose among others, then it is unnecessary for the Gov- 
ernment to show that some special person was, in fact, thus 
lost to the service. Newspapers of wide circulation may be 
presumed to have that effect upon the minds of some readers, 
and injury to the service, and consequently to the United States 
itself, would naturally and logically ensue.” 

Having concluded his charge as to the particular counts, the 
Court oroceeded to Peneral observations. He first took UD the 
constit;tional right of FREE SPEECH. After stating: that no 
one is permitted-under the constitutional guarantees to commit 
a wrong or violate the law, he added: 

“It was within the power and jurisdiction of Congress to 
prohibit utterances conceived to be injurious to the public wel- 
fare as it did in this Act.” 

The Court said that the Act does not seek to interfere with 
the right of opinion “nor with a proper advocacy of principles 
within the limitations of the law”; but that law must not be 
violated “under guise and color of advocating principles.” He 
proceeded, however, in effect to limit the meaning of “proper 
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advocacy of principles” to “Honest criticism made in the interest 
of the government, and intended to favor and forward the poli- 
cies to which it is committed, and to which all loyal citizens owe 
adhesion.” He said later: 

“You should draw the distinction, however, between criti- 
cism which is made friendly to the Government, friendly to the 
war, friendly to the policies of the Government, and intended 
to forward and perhaps expedite, and such as are made with the 
intent of hampering it and paralyzing the arm of the Government 
in carrying it out.” 

Later, in referring to an allusion by counsel in summing 
up to the treatment of colonies by Great Br&ain, after an asser- 
tion that the “leaders and spokesmen of the real Irish party” 
are opposed to the Sinn Fein, the Court said : 

“Individualism must be put aside for the moment in this 
country. * * * Now the hand of that sort of criticism, and 
the tongue of that sort of criticism must be stayed until peace 
is restored and we can work these things out together as we 
have always worked out problems here at home.” 

It is not easy to see how, under these principles, any 
advocacy in war-time of social or economic reform, not specifi- 
cally directed to increased military efficiency, can be legal. As 
to the President’s views expressed in the New Freedom (which 
he says the President is not alone in entertaining “because both 
the Republican and Democratic parties for years have been at- 
tempting to correct the industrial conditions there complained 
of,“), he intimates that the President by declaring war has sus- 
pended action. As to the effect of war upon the industrial con- 
ditions in question : 

“All these things, of course, with the great volume of out- 
put, produced income and produced profit; a good part of it 
has already been turned back into the Treasury, and there is 
now under contemplation, and further, in the way of excess 
profits tax upon those that have accrued, but nobody is disposed 
to dispute, gentlemen, who has common sense and knowledge, 
that great fortunes are made in those things that had to be 
prepared for the war, but that is an incident of the war, that is 
not a war aim. That is not in any sense a thing *for which the 
administration is responsible, not a thing which affects, one way 
or the other, the successful prosecution of the war. The point 
is that we must have the products; we must have them thrown 
into the industries of the war. The President could not stop, 
no matter how much he disapproved of any of these things, 
he could not stop in the face of the enemy and effect domestic 
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reforms. He could not do that then. We don’t ordinarily clean 
house and hang out the bedding when there is a thunderstorm on. 
We wait until it is over, and take care of things ; go dirty a little 
longer.” 

The Court was not hesitant in confident assertion of opinions 
of his own, contrary to those of Mrs. Stokes, and resting equally 
upon judgment rather than knowledge. He said : 

“The war is being prosecuted for the protection and safe- 
guarding of all democratic institutions, such as those of America, 
England, France and Italy. * * * Democracy means the 
people rule. * * * Now equal distribution of wealth, or any 
particular distribution of wealth, is no essential element of de- 
mocracy, gentlemen. The argument has been made here just 
as though democracy, or whether we were fighting for democ- 
racy, depended on how the wealth was ‘to be divided and how 
our industrial system was to go on after the war. Why that 
has nothing to do with it.” 

On the general subject of INTENT, the charge is not free- 
from obscurity, as several of the court’s expressions seem to 
intimate that Mrs. Stokes’s actual expectation as to the result 
of a letter which she intentionally published would be immaterial. 
The Court’s final statement, however, was this: 

“The term ‘knowingly’ is practically included in the term 
‘willfully’ and need not have been used in this indictment, 
because no one can do willfully, that is intentionally, that which 
he does not know and understand.” 

It is, of course, the prerogative of a Federal Judge to express 
an opinion upon evidence. Judge Van Valkenburgh said, how- 
ever : 

“The Court does not here or by anything stated in this 
charge intend to express or intimate an opinion upon the facts 
in this case of the guilt or innocence of the defendant.” 

Mrs. Stokes was convicted on all counts and sentenced to 
imprisonment for 10 years. 

U. S. vs. REV. CLARENCE H. WALDRON 
(Bulletin No. 79.) 

District of Verwzont, March, 1918 
Extracts from Judge Howe’s charge: 
“You should be careful not to mix motive with intent. 

Motive is that which leads to the act; intent qualifies it. A 
crime may be committed with a good motive ; it may be com- 
mitted with an evil motive ; or it may be committed with both 
a good and an evil motive. To illustrate: The father of a 
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large family steals bread for his starving children, also to de- 
prive the owner of its value. He has two motives; one is good, 
and one is evil, but he is guilty notwithstanding he has a good 
motive as well as an evil motive, for he must not steal at all. 
So in this case the defendant’s intention to serve God does not 
excuse him, if you find that he also intended to cause insub- 
ordination, disloyalty, or refusal of duty. 

“In deciding what the defendant’s intention was, ask your- 
selves this question: Did he intend or expect that his views 
would have any influence upon or be likely to be followed by 
the young men, or did he intend and expect that they would 
do something different? In deciding this question, you should 
bear in mind that a person is presumed to intend the natural 
and probable consequences of his speech, and that he was the 
pastor and spiritual adviser of some of them. * * * 

“The word ‘Obstruct’ is defined to mean ‘to hinder,’ ‘to 
embarrass,’ ‘to make progress in the recruiting or enlistment 
service more difficult or slow,’ and in its broadest sense it means 
active .opposition to the recruiting or enlistment service of the 
United States by advising or counseling others not to enlist; 
‘to the injury of the United States’ is defined to mean to hinder 
or delay enlistments in the military or naval service of the 
United States. Active opposition to the recruiting or enlist- 
ment service of the United States would tend to injure such 
service. 

“To say to young men between the ages of 21 to 30, in- 
clusive, after they had registered for military duty on June 5, 
1917, in obedience to the proclamation of the President, ‘The 
boys will have to register, but if called upon it does not mean 
they will have to go’; ‘I am sorry you have enlisted and hope 
you will not go’; ‘when the draft call comes, do not heed it, 
the law will pick it up and fool around with you for a year, 
and by that time the war will be over’; ‘personally I would 
resist the draft to being shot’; ‘a Christian ought not and should 
not tight’ ; ‘a Christian can take no part in the war’; ‘you will 
have to register, but you will not have to fight’; ‘do not shed 
your precious blood for your country’; and what is said in the 
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pamphlet,* would tend to obstruct the recruiting and enlistment 
service of the United States and injure the service of the 
United States.” 

The defendant was acquitted on the counts charging oral 
statements, but convicted on a count charging distribution of 
the pamphlet; he was sentenced to imprisonment for fifteen 
years. 

*Elsewhere in the charge, Judge Howe quoted these pas- 
sages from the pamphlet the defendant was said to have given 
out: 

“Surely, if Christians! were forbidden to fight to preserve 
the Person of their Lord and Master. thev mav not fight to 
preserve themselves., or any city they ‘should happen to-dwell 
in. Christ has no kmgdom here. His servants must not fight.” 

“The Christian may not go to ‘the front’ to repel the foe- 
for there he is reauired to kill men.” 

“They (referring to the twelve apostles) knew the force 
of their Lord’s example, and whether to save themselves or 
to save others-never.-never use the sword.” 

“Better a thousand times to die than for a Christian to 
kill his fellow.” 

“I do not say that it is wrong for a nation to go to war 
to ureserve its interests. but it is wrone to the Christian. ab- 
solutely, unutterably wrong.” 

, ~~ 

“Under no circumstances can I undertake any service that 
has for its purpose the prosecution of war.” 
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NOTES AND COMMENTS 
(These remarks, except insofar as supported by citation of 

authority, represent only the editor’s own opinions. They are 
advanced with belief in their correctness, but without confidence 
of their general acceptance. They are not to be construed as 
carrying assurance of the safety of expressing minority beliefs). 
1. “Willful intent” involves a conscious expectation of 

prohibited result which is usually indistinguishable from bad 
motive. 

See Spurr v. U. S., 174 U. S. 728; Potter v. U. S., 155 U. S. 
438, 446; Felton v. U. S., 96 U. S. 699, 702; Pettibone v. U. S., 
148 U. S. 197; pp. 17-19, 30, 32, supra. 
2. Criminality cannot be predicated upon the intrinsic ar 

internal character of an utterance alone. An utterance is not 
criminal unless made under such circumstances that a prohibited 
effect would reasonably be expected to follow naturally and 
directly. Mere general publication, therefore, without definite 
relation to particular readers and circumstances, cannot consti- 
tute a crime. 

U. S. v. Werner, p. ?, supra. See Analysis IA. 
3. Unwilled production of prohibited effects through the 

operation of an utterance upon the reason, conscience, and in- 
dependent will of another is not proximate causation and is not 
criminal. Illustrations of utterances which directly and proxi- 
mately produce criminal effects are threats, offers of bribes, 
deceptions, and solicitations. In these cases the will of the 
speaker is imposed upon the hearer, so that the effect may rea- 
sonably be felt as actually produced by the speaker. Statements 
of belief are illustrations of utterances which may indirectly tend 
to produce effects by making converts who will act in accord- 
ance with the belief, led, however, by their own will and con- 
science. For such indirect effects a speaker is not criminally 
accountable. But of course a speaker cannot escape criminal 
accountability for what he means an incitement to crime by 
falsely pretending that he meant it as an appeal to reason and 
conscience. 

4. The constitutional guaranty of free speech confers no 
immunity for crime. The kinds of utterances upon which, on 
common law principles existing and understood when the con- 
stitution was adopted, criminality might be predicated are (a) 
those which, like threats, offers of bribes, and direct solicitations 
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to crime, tend to superimpose the will of the speaker upon that 
of the hearer and make the resulting conduct in a sense that of 
the speaker himself; and (b) those involving demonstrable false- 
hood, such as libel and fraudulent misrepresentations. No crime 
recognized when the constitution was adopted was predicated 
upon honest expression of belief as to matters resting upon judg- 
ment, and the substance of the constitutional guaranty is the 
protection of such expressions, even though persons converted 
by such expressions may be led by their consciences to do acts 
which are forbidden. Honest efforts to communicate what is 
believed to be truth cannot therefore be made criminal. 

5. An attempt to cause insubordination, disloyalty, mutiny 
or refusal of duty must be directed towards the actual forces, 
though inducement to men about to be drafted, having reference 
to their conduct after induction, is doubtless proximate enough 
to be criminal. It is of course conceivable than an attempt to in- 
fluence a soldier to insubordination might be made through a 
female relative ; but arbitrary assumption that expressions to a 
general audience have that intention is improper. 

6. The recruiting and enlistment service has to do with 
obtaining volunteers. It does not include the conscription 
service. 

Babbitt v. U. S., 16 Ct. Cl. 202, 213; Lanahan v. Birge, 
(1862) 30 Conn. 438, 443; pp. 11, 43, 44, 48, supra. Cf. the use of 
the words “recruit” and “enlist” in the following statutes: Act 
May 18, 1917 (Selective Draft Law) Sec. 7; National Defense Act 
of June 3, 1916, cc. 138, sec. 27; U. S. Revised Statutes, sets. 
1116, 1120; U. S. Criminal Code, Sec. 7. 
7. An obstruction of the recruiting and enlistment service, 

within the meaning of a statute carrying a penalty of twenty 
years’ imprisonment, must be direct, substantial, and non-specu- 
lative. It must tangibly affect definite members or instru- 
mentalities of the recruiting or enlistment service. 

Cf. pp. 10, 11, 13, 16, 43, supra. Use of “obstruct” in penal 
statutes; Corn. v. Killian, 109 Mass. 345; L. & N. v. Reidmand, 
79 Tenn. 205, 208; A. G. S. v. Chapman, 80 Ala. 615, 619; Ex Parte 
McLeod, 120 Fed. 130, 139, 140; Dravis v. State, 76 Ga. 721; 
Steam Stone Cutter Co. v. Windsor Mfg. Co., 3 Fed. 298, 301; 
The Vancouver, 28 Fed. Cas. 958, 960; U. S. v. Carroll, 147 Fed. 
947. Strict Construction of penal statutes: The ‘Ben R., 164 
Fed. 784; U. S. v. Starn, 17 Fed. 435; Field v. U. S. 137 Fed. 6. 
8. A criminal conspiracy involves intention to cooperate in 

crime-producing action; sympathy in views and desires is not 
enough. 

See p. 22, supra, and foot-note; also p. 31. 
9. Conspiracy may be inferred from conduct apparently 

concerted and directed to a common end. But written or spoken 
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expressions of similar beliefs by persons in intimate personal or 
business relationship are entirely compatible with independent 
individual action and volition. A conspiracy must be proved as 
a fact, not presumed from circumstantial evidence consistent 
with its possibility. 

S;e pp. 22,-31, 32, supra. 
10. The recention on the auestion of intent of evidence of 

utterances of the defendant ot&er than those for which he is 
charged may often result in injustice. Suppose a defendant said 
upon one occasion “The Bolshevik revolution is excellent;” on 
another, “This is a capitalistic war;” and on another, “Jesus 
Christ was a pacifist.” Can any conclusion be drawn except that 
he holds three unpopular opinions instead of one? What bearing 
has the cumulation of heterodoxy upon the question whether, on 
a particular one of the three occasions, he had a specific intent 
by his utterance tdi promote the success of the enemy, or cause 
insubordination in the forces, or obstruct the recruiting service? 
Expression of minority belief is nclt ordinarily intended as in- 
citement of prohibited action. The normal intent of the speaker 
is that truth be known, and the law, if wrong, changed accord- 
ingly. 

11. The purpose of Title I of the Espionage Act, as ex- 
pressed in its title and the contents of its nine sub-divisions, is 
to punish and prevent Espionage. 

12. Such statements as this in the charge in the Stokes case 
exhibit a misconception of the meaning of Section 3 of Title I of 
,the Espionage Act: 

“It was within the power and jurisdiction of Congress to pro- 
hibit utterances conceived to be injurious to the public welfare as 
it did in this Act.” 

Section 3 does not purport to “prohibit utterances conceived 
to be injurious.” The only kinds of utterances prohibited by 
the section as it stood prior to May 16, 1918, were willful false 
reports or false statements, made with a specific hostile intent. 
The rest of the section forbade, not injurious utterances, but 
substantive injuries or attempted injuries, There is no intima- 
tion that general diffusion of honest opinion was intended to be 
made criminal. 

13. Though a federal judge may properly express an opin- 
ion, as such, that insubordination in the forces, for example, 
would naturally and probably result from a given utterance 
under given circumstances, it is improper for him to state his 
opinion as fact, or to endeavor by argument or emotional excita- 
tion to persuade or convince jurymen of the rightness of his 
opinion. 
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14. Neither insubordination in the forces nor obstruction of 
the recruiting service is in fact a natural or probable consequence 
of any ordinary publication of belief, however odious or how- 
ever wrong. There is no presumption that the minds of Ameri- 
cans, in or out of the military or naval service, are to any extent 
imbecile. There is no presumpt,ion that the consideration or 
adoption of anyone’s political opinions or diagnoses of existing 
conditions will lead American citizens to disobey laws. Insub- 
ordination‘in the forces would no doubt in occasional instances 
unnaturally and improbab2y result from information as to unpop- 
ular views. As to each particular reader of military age, how- 
ever, whatever his predelections or convictions, such results are 
a priori unlikely. 

Any strong statement of any extreme view in relation to any 
phase of war-time policy may in exceptional instances operate to 
produce a tendency to insubordination in the forces, through an- 
tagonism aroused as well as through possible conversions. If 
knowledge of the likelihood of such instances constituted a “will- 
ful intent” to cause them, many enthusiastic supporters of the 
war who passionately agree with the President as to war-aims, 
as well as many enthusiastic militarists who passionately differ, 
are guilty of crime. 

15. Although it is the prerogative of a Federal judge to 
express opinions upon evidence, it is not proper for him to 
direct a verdict of conviction. Nor is it proper for him to effect 
or tend to effect that result by any of the following means: 

By appeal to patriotism. 
By statements as to the purpose or effect of legislation. 
By stating as facts his own opinions, or those of any major- 

ity or controlling element; or by attributing to recitals in the 
Declaration of War or statements by the President the status of 
complete and binding adjudications. 

By ignoring the definite and exact meaning of phrases used 
in a penal st’atute. 

By elaborating a speculative theory of possible consequence 
for the jury to use as a practical criterion in considering the 
natural and probable consequences of the defendant’s act. 
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APPEND& 
Total Federal War Cases to June 6, 1918, in the Groups Including 

Prosecutions for Use of Language 

(From official figures of the Department of Justice.) 

Espionage Act :* 

Plead guilty . . . . . . . . . . . . . . . . . . . . . 210 
Dismissed . . . . . . . . . . . . . . . . . . . . . . . 143 
Convicted . . . . . . . . . . . . . . . . . . . . . . . . 125 
Acquitted . . . . . . . . . . . . . . . . . . . . . . . . 
Pending . . . . _ . . . . . . . . . . . . . . . . . . . . 6;; 

Total . . . . . . . . . . . . . . . . . . . . . . ..lMl 

Act of Feb. 14, 1917 (Threats against the President) : 

Plead guilty ...................... 23 
Dismissed ....... . ................ 2 
Convicted ......................... 12 
Acquitted ......................... 2 
Pending .......................... 21 

Total ......................... 60 

Sections 37 and 332 of Criminal Code: (Conspiracy to cause 
violation of Draft Law) 

Plead guilty ..................... 63 
Dismissed ........................ 67 
Convicted ........................ 47 
Acquitted ........................ 
Pending ......................... 1:: 

Total ......................... 365 

Total of the three groups . . . . . . . . . . . . . . . . . . . . . 1606 

*The official figures do not indicate how many of the 
Espionage Act cases involve espionage, or charges under sec- 
tions other than section 3 of Title I. 
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CLASSIFIFICA’I’IONS 
Cases under all three sub-divisioas of the statute 
Hall, 8; Frerichs, 10.; Zimmerman, 12; Masses, 23 (civil 

suit); Jeffersonian, 33; Pierce, 58; Stokes, 68. 

,Cases under the first sub-division only-“false reports and 
false statements” 

Kirchner, 67; Harper, 68. 

Cases under the second and third sub-divisions-attempting 
to cause insubordination. etc., and obstruction of the recruiting 
or enlistment service (not all of these are under both sub- 
divisions, but the questions, except as to the precise meaning 
of statutory phrases, are identical). 

Groeschl, 5; Pundt, 11; Henrickson, 11; Ramp, 17; Huhn, 
Kormann, Wolf, Zittel, Rhuberg, 18; Mackley, 18; Rutherford, 
18; Baltzer, 19; Masses (criminal suit), 30; Hitt, 43; Tanner, 45; 
Wallace, 46; O’Hare, 47; Blodgett, 50; Whitaker, 55; Whitney, 
58; Waldron, 76; Taubert, Supl.; Miller, Supl.. 

Cases not under the Espionage Act 
Werner (Treason), 6; Harding (conspiracy to cause viola- 

tion of the draft law), 20; Wells (id.), 40; Philips (id.): 40; 
Goldman (id.), 41; Baker (id.), 55; H,ammerschmidt (conspiracy 
to defraud the U. S.), 21; Whitaker (local statutes) 55. 

Cases involving Socialism or Socialists 
Groeschl, 5; Zimmerman, 12; Ramp, 17; Baltzer, 19; Hard- 

ing, 20; Hammerschmidt, 21; Masses, 23., 30; Wells, 40; Boer, 42; 
O’Hare, 47; Pierce, 58; Baker, 65; Kirchner, 67; Hlarper, 68; 
Stokes, 68. 

Cases involving Christianity or Christians 
Rutherford, 18; Whitaker, 55; Waldron, 76. 

INDEX OF PERSONS CONCERNED 
(Co-defendants in italics, with reference to defendant whose name 

appears in case-title.) 

Baer, Dr. Elizabeth . . . . . . . . . . . 42 
Baker, Romanus E. . . . . . . . . . . 65 
Baltzer, Emanuel . . . . . . . . . . . 19 
Bcrkman, Alexander (sub Gold- 

man) . . . . . . . . . . . . . . . . . . . . . . . . . 
Blodgett, D. T. . . . . . . . . . . . . . 2: 
i;Yyeder,LEo;k (sub Harding). . . . 20 

schiidt) 
(sub Hammer- 

. . . . . . . . . . . . . . . . . . . . . 21 
Cattell Gwen (sub Philips).... 40 
Creo, Angelo (sub Pierce). . . . . . 58 
Darkow . . . . . . . . . . . . . . . .._..... 6 
Dell, Floyd (sub Masses). . . . . . . 30 
Eastman, Max . . . . . . . . . . . . . . . . 30 

Fisher, George H. (sub Ruther- 
ford) . . . . . . . . . . . . . . . . . . . . . . . . 18 

Friedrich. Auaust (sub Baltzer). 19 
McMillan; A. ‘Hugi (sub Ruth&- 

ford) .......................... 18 
Frerichs, Henry .............. 10 
Gilberg, Ike (sub Harding). .... 23 
Goldman, iEmma 

::: 
....... 

........... 
41 

Goldstein ......... 36 
Groeschl, Edmund ............ 5 
H~all, Ves ..................... 8 
Hammerschmidt, Thomas ..... 21 
Hardin, Floyd ................ 55 
Harding, Dr. Eva ............. 20 



Harper, S. J. .................. 68 
Henrickson, Rev. ............ 11 
Hitt, Orlando ................ 43 
Huhn ......................... 18 
Jeffersonian Publishing Co .... 33 
Kirchner, H. E. ............... 67 
Kleihege, G. W. (sub Harding). . 20 
Kornmann .................... 18 
Krafft, Frederick ............. 37 
McMillan, A. Hugh (sub Rutlzer- 

ford ......................... 18 
Mackley ....... . ............... 18 
Martin, Robert J. (sub Ruther- 

ford) ........................ 18 
Masses Publishing Company 

Civil Suit, Dist. Ct ........... 23 
Civil suit, C. C. A ............ 26 
2nd civil suit (foot-note). ... 24 
Criminal suit ............... 30 

Moore, Raymond I. (sub Hard- 
ing ) .......................... 

Moore, Lenora (sub Harding). .. ii 
Nelson, Charles (sub Pierce). ... 58 
Newman, Ernest (sub Harding). 20 
O’Hare, Kate Rsichards ........ 47 
Olivereau, Louise ............ 39 
Pass (sub Wells). ............... 40 
Philips, Charles F ............. 46 
Pierce, Clinton H. ............ 58 
The Price We Pay (pamphlet) 

58,65 
Pundt ........................ 11 
Ramp, Floyd ................. 17 

Rhuberg . . . . . . . . . . . . . . . . . . . . . . 18 
Rogers, Merrill (sub Masses). . . . 30 
Robison, Fred. H. (sub Ruther- 

ford ......................... 18 
Rutherford, Joseph F ......... 18 
Schenck, Charles T. ........... 42 
Schlechter, John T. (sub Baltzer) 19 
Snirit of ‘76 (film) ............ 35 
Siokes, Rose‘ Pastor ......... 68 
Story, Harold 
Sugaman, Abe’::::::. ................. 

55 
41 

Tanner. W. B. ................ 45 
Tucker, Irwin St. John . . . . . . . . 59 
Van Amburgh, William E. (sub 

Rutherford) . . . . . . . . . . . . _. . . . . 18 
Waldron, Rev. &Clarence H.. . . . 76 
Wallace, D,aniel H.. . . . . . . . . . . . 46 
Watson, Thomas F. 

See Jeffersonian . . . . . . . . . . . . 33 
See Blodgett . . . . . . . . . . . . . . . . 50 

Wells. Hulet M. . . . . . . . . . . . . . 46 
Whitaker, Rev. Robert ....... 55 
Whitney, Alvin Goodnow ...... 57 
Werner ....................... 6 
West. Postmaster ............. 33 
Wilhide, J. M. . . . . . . . . . . . . . . . . 55 
Woodworth, Clayton J. (sub 

Rutherford . . .-. . . . . . . . . . .;. . . 18 
Wolf (foot-note) .............. 18 
Youna, Art (sub Masses) ....... 30 
Zimmerman,’ Joseph . . ; . . . . . . . .12 
Zeilntan, Charles (sub Pierce). . . 58 
Zittel . . . . . . . . . . . . . . . . . . . . . . . . 18 

INDEX OF JUDGES 
Anderson (Indian,a) Zimmerman 12 Augustus N. Hand (New York) 

Bledsoe (California) Spirit of Masses. 2nd civil suit (note). . 24 
‘76 35 Cri?nirtnl suit ............... 30 ........................... 

Booth (Minnesota) Sugarnzan. . 41 
Bourquin (Montana) Hall 8 

Lya;;ds Hand (New York) 24 
...................... 

...... Hollister ( 0 h i o ) Hammer- 
Bufrf;;;on (C. C. A., 3rd Ct.) Schmidt ...................... 21 

........................ 38 Hough (C. C. A., 2nd Ct.) 
Dayton (West Virginia) Kirch- Masses ....................... 23 

ner ........................... 67 Howe (Vermont) Mackley ...... 18 
Davis (New Jersey) Krafft. ..... 37 Woldron ................... 76 
Dickinson (Pennsylvania) Wer- (New York) Rutherford.. .. 18 

ner .......................... 6 Jack (Louisiana) Harper ....... 68 
Elliott (South Dakota) Korn- Lewis (Colorado) Hitt .......... 43 

mann ........................ 18 Tanner .................... 45 
Wolf (foot-note) .......... 18 McPherson (C. C. A., 2nd Ct.) 

Evans (Kentucky) Groeschl. ... 5 Krafft. ...................... 38 
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Mayer (New York) Philips..... 40 
Goldman . . . . . . . . . . . . . . . . . . . 41 
(C. C. A., 2nd Ct.) Masses.. 26 

Munger (Nebraska) Frerichs.. . 10 
Pundt . . . . . . . . . . . . . . . . . . . . . . 11 
Henrickson . . . . . . . . . . . . . . . . . 11 

Neterer (Washington) Zittel. . . . 18 
Olivereau . . . . . . . . . . . . . . . . . . 39 
Wells ...................... 40 

Pollock (Kansas) Harding. ..... 20 
iZayp(.If;u York) Whitney 

........................... 
57 

. ....... . 
RinerZ (Wyoming) Huhn 

58 
18 

Rogers (C. C. A., 2nd Ct.) 
Masses ....................... 26 

Rose (Marvland) Baker ......... 65 
Speer ‘(Georgia)’ Jeffersonian.. . 33 

Tycyeps~ (Pennsylvania) 
. . . . c. . . . . . . . . . . . . . . . . 42 

Vzokealkenbprgh (Missouri) 68 
. . . . . . . . . . . . . . . . . . . . . . . . 

Wade (Iowa) Wallace.. . . . . . . . . 46 
Blodgett . . . . . . . . . . . . . . . . . . . . 50 

(North Dakota) O’Hare.. . . . . . 47 
Ward (C. C. A., 2nd Ct.) 

Masses . . . . . . . . . . . . . . . . . ...26. 29 
White (Los Angeles Police Ct.) 

Whitaker . . . . . . . . . . . . . . . . . . . . . 55 
Wolverton (Oregon) Ramp. _ 17, 40 

Rhuberg . . . . . . . . . . . . . . . . . . . . ia 
Woolley (C. C. A., 3rd Ct.) 

Kraft . . . . . . . . . . . . . . . . . . . . . . . . 38 
Youmans (South Dakota) Balt- 

zer . . . . . . . . . . . . . . . . . . . . . . . . . . 19 

SUPPLEMENT 
Recent Charges added while in Press 

U. S. vs. GUSTAVE H. TAUBERT 
(Bulletin No. 108) 

District of New Havnfishire, May, 1918. Aldrich, J. 
“We must in good faith and with courage accept the rea- 

sons which the authorities have deenied sufficient to justify war 
as altogether sufficient, and enter upon the consideration of this 
case with the determination to treat this man fairly, but at the 
same time to discharge the duty under a stern appreciation of 
responsibility. 

“Now, when a nation engages in war it is important that it 
should not be hindered-that it should not be impeded or em- 
barrassed or retarted or checked or slackened-by internal ob- 
struction; and that means not only in respect to actual war activi- 
ties in the field, but it must not be hindered in its activities in the 
direction of preparedness. . . . Now, then, in order that the Gov- 
ernment should not be obstructed and embarrassed in this great 
conflict, which is bringing sorrow not only to the Nation and the 
States, but to communities and to almost every home-in order 
that the Government should not be unreasonably obstructed 
Congress speedily passed a law, saying, in sibstance, that”-(the 
court here stated the things forbidden in approximately the 
language of Section 3 of the statute) “The statute is thus very 
broad and comprehensive. 



“Now, of course, there is no contention here that anything this 
man did was in the direction of mutiny. The evidence is directed, 
to speak in a general sense. to the idea that he was not in sym- 
pathywith the prosecution of the war, and, not being in sympathy 
with it, he was prompted to make disloyal utterances in public.“* 

As to the right to Freedom of Speech, the judge said: 
“Nobody questions it as a general proposition. It has been 

much discussed in the various cases which have arisen under 
this particular act, some phases of it reaching the Supreme Court 
of the United States in what are known as the Emma Goldman 
cases. Some of the opinions rendered by the Chief Justice deal 
in a vigorous manner with various phases of the war situation 
and with questions as to the power of the Government to defend 

*The Judge’s charge is not specific as to what Taubert was 
charging with having said, and the circumstances. The following 
is from the account of the trial in the Manchester, N. H., Union, 
for May 8, 1918: 

“Taubert admitted that before this countrv entered the war 
he had been anti-British and that he talked agamst J. P. Morgan. 
He said he had lived in Manchester since 1873, and that he came 
to this country when less than a month old, having been born 
in Alsace. 

“At the opening of the trial, Mr. O’Neill asked for a postpon- 
ment, saying that he had been unable to get in touch with his 
client to prepare his case. When the pos<ponment was denied, 
Mr. O’Neill sought to withdraw as counsel, but Judge Aldrich 
advised him to remain in, and he did so. 

“District Attorney Brown put on five witnesses who told 
of utterances by Taubert. Mrs. Morin was the chief witness. 
Mrs. Morin declared she went to Police Commissioner Moreau 
solely as a patriotic American, and that she feared something 
minht havven in Manchester. She said she had no enmitv toward 
Ta‘;bert.‘She said Taubert’s statements were made to her in 
course of business calls she made at his studio. Among the 
statements she attributed to Tanbert were: ‘America had no 
business to go to war.’ ‘You can fool the people some of the 
time, but not all of the time, and you take it from me, we’re go- 
ing to have a revolt here.’ ‘Secretary Baker is around begging 
men to go to war. You have to drag Americans into war by the 
bridle; we Germans volunteer. 

“Enright testified that Taubert spoke in a derogatory manner 
of Liberty Bonds and said it was not right to put the Irish and 
French into the front line trenches the way England was 
doing. Smith said he heard Taubert speak against the Liberty 
bonds. Desilets testified that Taubert told him the country 
was at war in the interest of J. P. Morgan. , Ryan testified 
that he had heard Taubert say that the flag was mortgaged to 
J. P. Morgan and that this country would go the same as 
Russia.” The newspaper reports do not indicate that any of the 
utterances were made in public. 
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itself.* But freedom of speech is subject to several important 
limitations. A man might travel about this community and ad- 
vocate the natural right to kill his fellow men; he might go about 
and advocate the right to outrage women, but no reasonable 
man has ever contended, however. much he might believe or ‘in- 
dulge in the advocacy of the doctrine of free speech, that a man 
may do that and not be held responsible to the law and to the 
Government, to the end that through the law and the Govern- 
men society may be protected. So a man talking that sort of 
philosophy, particularly in the States, such things as that being 
for the State courts and the State governments, might be put 
under bonds to keep the peace and not to do the outrageous thing 
that he advocated he had the right to do. 

“The State may do that under what is termed its power of 
police regulation in the interests of the local community, Now, 
on the same principle, and without infringing at all the right of 

’ the freedom of speech rule. and without any menace to such right, 
construed in its most emphatic sense, the Federal Government 
may say that while the Nation is at war, its citizens, and persons 
residing in the national domain, shall not disturb and retard 
the efforts of the Government in the direction of prosecuting 
the war upon which it has entered, and the Government may say, 
and has said, that if a man sees fit to disregard such a declara- 
tory law and to openly violate it, that he may be held responsible, 
and this may be done without violating any right of freedom 
of speech. The law does not say he shall not do these things ; 
but that if he does, he shall be held responsible, and in saying 
this I am not saying whether this man is guilty or not. I am 
simply saying that he cannot claim immunity from this charge 
under any theory of the right of freedom of speech. , . , 

“As this statute has been construed by other judges, and as 
I construe it myself, statements, if they involve utterances which 
are unfriendly and disloyal to the government, if they are of such 
a character as to bring the Government’s efforts into disrepute 
or to retard them, or if from their nature they are calculated when 

*The Goldman case (245 U. S. 674) was not under the 
Espionage Act. Neither in that case nor in any of the Selective 
Draft Law Cases (245 U. S. 366) did the Supreme Court touch 
upon either Freedom of Speech or the Espionage Act, nor do 1 
find any reference to the subject in any of the numerous briefs 
in those cases. Chief Justice White’s observations as to the 
“power of the Government to defend itself,” related specifically 
to whether the War Power of Congress Includes the right to 
conscript.-Ed. 

. 
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addressed to individuals subject to military service to have 
a disturbing influence, would violate the law, provided they are 
made for that purpose.” 

As to evidence of intent: 
“You see signs everywhere in the cities and in the country, 

in business places, on stationery, on envelopes, in railway cars, 
in the coaches, and in the church; you see war signs and they 
generally mean one thing ; they are intended at patriotic expres- 
sions. . . . Well, this man had his notice, ‘No War Talk 
Here.’ You have a right to consider that on the question as to 
what his mental condition was with respect to the war; not be- 
cause he is being tried here for not being in sympathy with it, 
but because the question whether he was in sympathy with the 
war or against it bears upon the question whether he was in 
probably right when he says he is loyal, and it bears upon the 
question whether these young men are right when they are 
testifying to what he said, because it is quite natural for a man 
to talk as he thinks or to make expressions which correspond 
to sympathies which he carries. . . . 

“The Government must establish that this man has advo- 
cated things and suggested thangs calculated to obstruct the 
war measures of the Government, calculated to create disloyalty 
and disinterestedness in those respects. 

“Now, did he say that this was a Morgan war and not a 
war of the people? I am not saying that he did or did not, 
but . . . we all know that it was the idea of the Govern- 
ment to disarm all such argument as that by inventing a scheme 
of raising money from the body of the people by giving them an 
opportunity to invest-to put their .money in-men, women and 
children-so that it should be understood that it is not a Morgan 
war but a war of the Nation and for the protection of the peo- 
ple. . . . 

“These are not times for fooling. The times are serious. 
Nobody knows what is going to happen to our institutions with- 
in the next year, or the next month. Out West they are hang- 
ing men for saying-such things as this man is accused of say- 
ing. . . . Now, that is a very bad thing to do. We do not 
want that in New Hampshire, but we do want a courageous en- 
forcement of the law; but in saying this I want to have you be 
careful not to get it into your heads that I am trying to influ- 
ence you in respect to your own duty. I am talking about my 
own duty now. . . . Now, having said that much about 
the importance of having the law courageously enforced, the 

87 



SUPPLEMENT-TAUBERT 

question of fact is submitted to you. . . . If you say he is 
not guilty under the instructions which I have given you, I 
cannot blame myself, and if you say he is guilty, the same 
consideration holds. I do not think of anthing further that I 
care to say.” 

The defendant was convicted. A newspaper report states 
that the jury was out only ten minutes and took but one ballot. 

U. S. vs. 3. A. MILLER 
(Bulletin No. 106) 

District of Colorado, May, 1918. Lewis, J. 

“Now you will observe, gentlemen of the jury, at the outset, 
that the crime defined by the act of Congress and charged by the 
indictment is not simply the utterance of language. Congress 
by this act did not attempt to make it a crime, by declaring that 
if anyone uttered certain language that that utterance should con- 
stitute a criminal offense. That was not the purpose of Con- 
gress in enacting this statute. The crime defined by Congress, 
as I have read you the statute, consists in an attempt to cause 
insubordination, disloyalty, mutiny or refusal of duty in the 
land or naval forces of the United States. Now, the attempt 
might be committed in various ways-by acts, by writings, by 
talk, by speeches, by private conversations. So the inquiry for 
this jury, and the chief inquiry is, if you find that the defendant 
uttered the language set forth and testified to by the witness, as 
to whether or not, when he uttered that language, he was en- 
gaged in an attempt, and was actually attempting to cause in- 
subordination, disloyalty, mutiny, or refusal of duty in the 
military or naval forces of the United States. 

“Now the language set forth in the first count is to the 
effect that the defendant, in the presence of J. V. Kerr and 
other persons, said : 

“You are a damned fool for going to war. They can’t force 
you to go. This is a rich man’s war and it is none of your busi- 
ness. This Government doesn’t give a damn about you.” 
“It is highly important, in determining what the purpose and 

object of one is in the use of certain language, to consider the 
occasion and the circumstances under which that language was 
used. The testimony of the witness Kerr is to the effect that 
the defendant used this language, or its substance, in a conver- 
sation with and directed to a young man who left the next 

&8 



SUPPLEMENT-MILLER 

morning to enter the military service. His testimony tends 
to prove that this young man had registered under the military 
service act . . . had been called into the military service 
under that act and had been accepted. . . . . 

“The second count charges the utterance of certain language 
in the presence of ,Smittle at Sterling, Colo., on or about January 
10, 1918. . . . That language is: 

“I have a son that was drafted into the army. The Govern- 
ment has taken his liberty away from him, what little he had; 
now I expect when he gets over there in France the Germans 
will shoot him down like a rat. President Wilson will not die 
a natural death. Our Government is rotten. Wall ‘Street dictated 
to President Wilson. President Wilson is nothing but a tool 
for Wall Street. We get away from the Red Cross by telling 
the solicitors we have just seen other parties and have taken 
our Red Cross memberships. When this war will be over Ger- 
many, Russia and Japan will divide the United States into equal 
parts, and the United States will be controlled by foreign courl- 
tries. We will be able to buy things as we ought to and live on 
a cheaper plan than we are living to-day. This Red across money 
is nothing but graft. It is divided up in Wall Street.” 
“These counts, the first, second and third, present in a pro+, 

nounced way the importance, in determining whether or not the 
defendant committed all or any of these offenses, of considering 
the surr.ounding circumstances at the time the language was 
uttered by the defendant, if you find it was uttered, so as to pro- 
perly determine under your oath whether or not in the utterance 
of that language he was attempting to cause insubordination, 
mutiny, disloyalty, or refusal of duty in the military or naval 
forces of the United States. The circumtsances surrounding the 
utterance of the language set forth in the first count are un- 
doubtedly more weighty and persuasive in sustaining the charge 
in that count than the circumstances surrounding the utterance 
of the language charged against the defendant in the second and 
third counts, because, as already said to you, the evidence tends 
to show that the language charged in the first count was uttered 
in the presence of and directed to a then member of the military 
or naval forces of the United States. 

“In the second count . . . there was no evidence that 
any soldier or member of the navy or registrant under the military 
service act was then present or in the hearing of the language 
uttered by Miller. I don’t say to you that that sort of occasion 
-without the presence of a soldier-might not be sufficient on 
which a jury could rest a verdict of guilty. . . . But 
I do say to you that the fact that a member of the military 
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or naval forces was present on the occasion, or that 
the language was directed to him, is much weightier in proof. . . . 
because, in the one instance, the language is uttered to one whose 
duty it is to obey military commands . . . whereas in the 
other insta,nce it may have been idle inflammatory talk without 
any intent or purpose in the mind of the party uttering the 
language that it have any such effect as to cause insubordination, 
disloyalty, mutiny, or refusal of duty in the military or naval 
forces, no one member of which is present or in hearing. But 
I leave that to you.” 

UNITED STATES vs. SHUTTE 
(Not elsewhere reported) 

District of North Dakota, Juse 13, 1918. 

In this case Judge Amidon sustained a demurrer to the 
indictment. He said, after reading ‘the statute : 

“On its face this statute is confined to a limited class, namely 
the military and naval forces and persons subject to the re- 
cruiting and enlistment service. Who these persons are is de- 
fined by 1;~. Language. to violate the statute, must directly and 
proximately affect one or more of the limited class mentioned, 
in the manner specified. To stretch this law so as to cover all 
disloyal utterances, regardless of whether they affect the mili- 
tary or naval forces on the enlistment and recruiting service, 
would not only violate the cardinal rule that criminal statutes 
should be strictly construed, but would defy the limitations 
which the statute itself expresses with unmistakable clearness. - 
Such a perversion of law would itself be a supreme act of dis- 
loyalty, though done for the avowed purpose of suppressing dis- 
loyalty. 

“A valid indictment must embrace three facts: 
“1. The language must have been wilfully uttered. . . . 

The term ‘wilfully’ as construed by the courts necessarily im- 
ports a deliberate purpose to accomplish one or more of the 
things forbidden by law. . . . 

“2. The language itself must have been of a character to 
cause some of the results denounced by the law. . . . 

“3. The language must have been uttered on an occasion 
such that a reasonable man could say that it might produce one 
or more of the results mentioned in the act. By this I do not 
mean that the government must prove that some particular 
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person was induced by the language to commit acts of dis- 
loyalty in the military or naval forces, or to fail to perform 
some step in the recruiting or enlistment. service. All that is 
necessary is to show that the language was of such a character 
and was spoken within the hearing of one or more persons be- 
longing to one of the classes specified in the act so that a rea- 
sonable person might infer that it could produce one of the for- 
bidden results. It will then become a question of fact for the 
jury to say whether in truth it did produce that result. 

“The present indictment contains three counts, based re- 
spectively upon each of the three clauses of the statute. . . . 
The second count charges the offense as follows : 

. the said defendant . . did wilfully cause and 
attempt to cause insubordination; disloyalty, mutiny and refusal 
of duty in the military and naval forces of the United States 
. . . by wilfully stating to divers persons whose true names 
are to the Grand Jurors unknown that ‘this is a rich man’s 
war and it is all damn graft and swindle,’ stating, ‘if you do not 
believe it, just look at the cost of wheat. 
“The language attributed to the defendant is offensively 

unpatriotic and is charged to have been wilfully uttered. The 
first two requirements of a valid indictment are, therefore, 
clearly alleged. The pleading fails, however, to set forth in any 
manner the circumstances under which the language was used. 
So far as the indictment discloses it may have been spoken to 
persons who have and could have no relationship to the military 
or naval forces, or the recruiting and enlistment service of the 
United States. If it were spoken under such circumstances it 
would not be a violation of the statute. ISuppose the language 
had been spoken to men all of whom were past forty years of 
age; or to a woman’s club ; would anyone claim that the pur- 
pose of the speaker was to produce the results forbidden by the 
statute? It is elementary criminal law that when language does 
not constitute a crime if uttered under some circumstances, and 
does constitute a crime if uttered under other circumstances, it 
is incumbent upon the government to specify in the indictment 
the circumstances under which it was uttered sufhciently to show 
that its utferance would probably produce the forbidden result. 
This cannot be left to speculation or inference, but must be 
clearly and directly charged. The circumstances are an ele- 
ment of the crime. It is not enough to charge that the language 
was uttered with intent to violate the law. That would be a 
mere legal conclusion when proper pleading requires a statement 
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of facts. The question is not for the pleader but for the court, 
and the facts must be set forth so that the court can say whether 
or not they constitute the crime.” (Citing U. S. v. Cruikshank. 
92 U. S., 542, and other standard authorities on criminal 
pleading.) 

“The statute deals only with a willful purpose to cause the 
results which it forbids. It is indispensible to the crime that 
facts be charged and proven which reasonably lead to the infer- 
ence that such was the purpose of the defendant. Remote and 
secondary results not intended by the defendant, arising from a 
fair and truthful discussion of matters of public concern, do not 
fall within the purview of the act. 

“Congress has not left its purpose to be ascertained solely 
by a judicial interpretation of the act of June 15, 1917. It has 
interpreted the act itself. By the statute recently passed and 
approved May 16, 1918, it expressly makes the mere utterance 
of disloyal language on certain subjects a crime. If such utter- 
ances were already forbidden by the act of June 15, 1917, why 
the amendment?” 

The court then quoted the new statute, and cited the un- 
reported decision of Supreme Court of Minnesota in State v. 
Sparta, May 17, 1918, where the State court sustained a de- 
murrer to a charge under the Minnesota statute similar to the 
Espionage Act on a similar ground. 
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