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Three Great Protests Against Trial 
of Ciuilians by Military 

Commissions. 

ARGUMENTS IN BEHALF OF THE PRESER VA TION OF 
CONSTITUTIONAL GOVERNMENT AND THE 

SACRED RIGHT OF TRIAL BY JURY 

Two Dissenting Opinions of Judge Ira E. Robinson of the 
Supreme Court of Appeals of West Virginia in the famous 
Habeas Corpus cases of Mags, Nance, “Mother Jones”, 
Charles Batley. Charles H Boswell and Paul J. Paulson- 
These citizens of the United States were tried by a Militarg 
Commission and imprisoned without a jury trial. Such trial 
having been denied them by the majority opinion of the 
Supreme Court. 

The other, the great argument of our Martyred President. 
James A. Garfield, in the noted Milligan Case in the Supreme 
Court of the United States, 

These Arguments Will Live as Long as 
Men Love Constitutional Government 

and the Right of Trial bp Jwy. 





DISSENTING OPINION 
Of Judge Ira E. Robinson of the 

SUPREME COURT OF APPEALS 
OF WEST VIRGINIA 

The majority opinion boldly asserts that t,he sacred 
guaranties of our St.ate Constitution may be set aside and 
wholly disregarded on the plea of necessity. It had long 
been supposed that such a doctrine was forever con- 
demned and foreclosed in this Slate. It was believed that 
ihe ringing denouncement against that doctrine in the 
opening sentences of our Constitution \~l-as sufficient to bar 
it. from recognition by any citizen. official. or judge. The 
unmistakable words were supposed to be loo clear ever to 
endanger our people b>- a disregard of their meaning. 
Hear them : “The provisions of the Constitution of the 
United States. and of this St.ate. are operative alike in a 
period of war as in time of peace. and any departure 
therefrom, or violation thereof: under the plea of neces- 
sity, or any other plea, is subversive of good government. 
and tends t.o anarchy and depotism.” Art,. I.. sec. 3. 

How closely akin are these words to those that were ut- 
tered by t,he Supreme Court of the Unit.ed States shortly 
prior to the adopt.ion of OLIP Constitution: “The Constitu- 
t.ion of the United States is a law for rulers and people. 
equally in war and in peace, and covers with t,he shieId 
of its protection all classes of men. at all times, a.nd under 
all circumstances. X0 doctrine. involving more pernicious 
consequences. was ever invented by the wit of man 
l,han that any of its provisions can be suspended during 
any of the great exigencies of government. Such a doc- 
trine leads directly to anarchy or despotism. hut t.he theo- 
ry of necessity on which it. is based is false: for t.he gov- 
ernment. within the ConsGtution. has al1 the powers 
granted to it which are necessary to preserve its exist- 
ence.” Ex part.e Milligan, 4 Wall. 120. 
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A decision based on that which our people have so 

clearly condemned and inhibited from recognition in our 
State government, and which the highest tribunal in t,he 
land has so plainly declared to be pernicious and to have 
no place in our form of government, meets my emphatic 
dissent. 

It is not difficult to comprehend vvhy our State Consti- 
bution contains such a clear and unmistakable protest 
,against t.he disregard of constitut,ional guaranties under 
the plea of necessity. Buring the decade immediately 
preceding the making and adoption of that, instrument, 
this doctrine of necessitv was a live issue before the 
American people. Indeed. -just at the close of thr Civil 
War, and immediat.ely thereafter, the doctriue was one 01 
the foremost issues of the times. Events brought it vivid 
ly before t,he nation. These who applied the doctrine dur- 
ing the wrar at its close for the summary trial and exe- 
cution of non-combatants were met wit.h the accusation 
of murder from both North and South. Even in one of 
t.he counties of this State a citizen was summarily de- 
prived of his life under the plea of military rule and the 
<doctrine that necessity suspended the C!onstitut.ion. In- 
stances of this character, as well as the nlariy instances 
of imprisonment without civil trial, caused Hrr question 
to come immctliately before the statesmen of the times7 
and, by the debates upon it. to come direcstly before all the 
people. The people had become thoroughly familiar with 
the subject.. Great. men of the North, foremost among 
them the illustrious Garfield. had thundered against the 
doctrine. And at last., the great judicial tribunal of the 
nation had set its seal of condemnation upon it,. Ex parte 
Milligan, supra. But even after this, and only two years 
prior t,o the assembling of our constit.utional convention. 
the question came again before the country in the cele- 
brated cases in North Carolina arising from the use of 
the militia of that State in the suppression of the Ku Klux 
Klan. Ex part Moore and others, 64 3. C. 80-2. These 
cases? because of the marked clash betwren the military 
power and the judiciary, again made the comitry to notice 
the question and t,o observe t,hat t.he principle of necessit) 
though denounced by the Supreme Court. of the United 
States, was claimed for the purpose of ignoring t,he guar- 
anties of a state constitntion. And again. in t.he face of 
the most stubborn resistance from the executive and mil- 
itary arm of the government. of North Carolina, the prin. 
ciple that. the plea of necessity could deprive one of con- 
st8itutional trial by jury was rejected. with marked em- 

‘--? 
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phasis, in an opinion by the eminent Chief Justice Pear- 
son of that State. , 

So it was that when our constitutional convention as- 
sembled in 1872, t,he persisbxt claim that necessity could 
abrogate a const.it.utional provision nat.urally came to be 
considered. That convention saw, by the recent‘ example 
in North Carolina, t.hat notwithstanding the coudenmation 
t.hat this doctrine of necessity had received from the great- 
est and most cautious minds of the count,r‘)-, it was likel) 
still to be claimed in state government. Hence, the strong, 
men of that convention deemed it essential to make clear 
pronouncement against such a doctrine ever fintiiug hold 
in West Virginia. They had become fttlly advised about 
the question by having been face to face with it. The peo- 
ple who approved aud ratified the Constit,ut.ion were ad- 
vised by the same experience. They hat,ed the doctrine 
Qhat a. Constitution might. be set aside or declared inopera- 
tive at t,he will of a.11 official created by that Coustitution 
itself, as all lovers of const.itIltiorral,goverIlllleut hate such 
a doctrine. Therefore. as a part of their compact of gov- 
ernment, the) adoptPd the forceful declaration 
against abrogating the gunrauties of that (X)111- 
pact,, at ana tmir, 011 the JAW of liwes- 
sity. Let us npGri bring that dpclnrtttion to mind: 
“The provisions of the Constitut.ion of the I’mted States 
and of this Stafe. are nperat.ive alike in a period of war 
as in time of peace. aud any departure therefronl, or vio- 
lation thereof. nndrr the plea of neoeesity. or any other 
plea, is subversive of good government, and tends to an- 
archy and despotism.” Can there be any mistake about 
the meaning of t.hese words ? Were t.hey put in the Con- 
stitution for mere sound? No, they were put there t.o 
hind-t.0 be sacredly kept. 

Martial law can not rightly be sanctioned in West Vir- 
ginia in t.he face of this const.it,utional declaration. For 
as the majorit.v opinion admits, martial 1a.w is a departure 
from the Constitution. a plnin violation thereof, under t.he 
plea of necessity. It, substitutes the law of a military 
commander for t.he law of t.he Constit,uiion. It. is the total ’ 
abrogation of orderly presentment and trial hv jury, so 
jealously guarded bv the ConstituEion. Then. since mar- 
Gal law is such s ulniu denarture from the Const,ituhion 
that, instrument, itsr>lf hrnnds marGal law AS snhversiw to 
good government and rls tendinrr to snnrchv. 

Having mnde this general declaration awinst martial 
rule. the-makers of nur Constit,ut.inn went, furt,her. They 
provided that the pr3vilep of the writ of habeas corpus 
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should not be wuspended. This was a radical change from. 
the Const.itution of 1863, and was radically different from 
the Constitut.ion of the United States. Our Constitution 
of 1863 had provided : “The privilege of the writ of habeas 
corpus shall not be suspended except when in time of in- 
vasion, insurrection or other public danger, the public * 
safety may require it.” The Constitution of the Unitctl 
States provides : “The privilege of the writ of habeas, 
corpus shall not be suspended, unless when in cases of’ 
rebellion or invasion the public safet.y may require it.’ 
But in the making of our present Constitution, in dealing 
with the gtieat writ of freedom, no exception was made.. 
Again unmistakable. imperative word.s were used: “The 
privilege of the writ of habeas corpus shall not be sus-- 
pended.” Art.. III., sec. 4. The people clearly meant 
something by the change. They evidentlv meant exactly 
what they said-that t.he great writ, w&h any citizen 
deprived of his liberty without due form of law may com- 
mand, should in no case be suspended under a claim of’ 
necessit.y for military rule. Having so plainly declared- 
in general terms against the doctrine of necessit,y in the 
former provision, as we have seen. they made this pro- - 
vision as to the privilege of the writ .of habeas corpus t@ 
conform to that former declaration. They well knew that 
the exceptions contained in their former Constitution, if 
retained, would lead to the temptation of encroachment 
on the guarant.ies of the constitution they mere ma.king: 
By providing that the privilege of the writ of habeas cor- 
pus should at all times be available. they were simply- 
again providing against, the claim ihat constitut.ion guar- 
anties may be suspended on the plea of necessity; for, as 
long as the writ of habeas corpus is available. const,itu- 
tional guaranties can not he ignored. That which Black- 
stone said about the constitution of his country is equally 
applicable to ours : “Magna Charta only, in general terms, 
declared; that no man should be imprisoned contrary t@ . 
law; the habeas corpus act points him oilt effectual means,. 
as well 60 release himse~,f~~~~ongh committkd even by the 
king in council, as to punish all dhose who shall thus un-- 
constitutiona.lly misuse him.” Book IV.. 439. This great.. 
effective writ, by the t.erms of our State Constitution, is: 
always available to any citizen deprived of a constitut.ional’ . 
guaranty. Since it is so availabIe af, all bimes. how can’ 
any departure from the Consgitut,ion be allowed? Indeed 
the provision that t.he privilege of the writ of habea,s cor- 
pus shall not be suspended is itself virtually a prohibition 
against martial law. for the availability of t.he writ and 
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the recognition of martial law are totaily inconsistent. 
“Suspension of the writ of habeas corpus is essentially a 
declaration of martial law.” Messages and Papers of the 
President.s, Vol. 10, page 465. ‘*Promulgation and opera- 
tion of ma.rtial law within the limits of the Union would 
necessarily be a \rirt,ual suspension of the habeas corpus 
writ for the time being.” DeHart’s Military Lan,, 2s 
“‘The declaration of martial law in the St,at,e has the ef- 
fect of suspending it.‘! Cooley, Principles of Const~itution- 
al Law. 301. “Practically, in Eligland aud the linited 
states, the essence of martial law is the suspension of the 
privilege of the writ. of habeas corpus. that is. the with- 
drakval of a particular person or a particular place or dis- 
trict of coimtry from t,he aut.hority of the civil t.ribunals.” 
Hallecl<‘s .Internat.ional Law, Vol. 1. page 502. See also 
May’s Constitutional History. ch. 21. The Great Lincoln 
so understood it. In his proclamation he merely suspend- 
ed the writ. of habeas corpus. Messages and Papers of the 
Presidents. Vol. 6. The founders of our-&ate government 
really could have inhibiEed martial law by no stronger 
terms : “The privileges of the writ of habeas corpus shall 
not be suspended.” 

Sot content. with the two declarations against martial 
law which we have seen, the founders grew even more 
specific. They again said: “The milit,ary shall be subor- 
dinate t.o t.be civil power: and no cit.izen. unless eugaged 
in the military service of the State. shall be tried or pun- 
ished by any military court, for any offence that is cogni- 
zable by the civil courts of t,he St,ate.” .4rt. III., sec. 12. 
There is no ambiguity in t.hese words. He who runs may 
read. They directly strike at. mart.ial law: they dire+y 
inhibit martial law. For. the height of martial law is t.he 
supplant.ing of the civil eourt,s by military courts. But 
this provision expressly ordains that milit,ary courts shall 
never take the place of the civil courts of the St,ate for 
‘the trial of civi! offenses. No military sent.ence for a civil 
offense can rightly stand in lhe Pace of these words. Nor 
can t.hese words rightIy be ovrrlookcd in order to uphold 
any such military senlence. TO do so is to makrb the con- 
&it,ution a rope of sand. 

The men of the Constitutional Convention of 4S7-3 had 
:a11 witnessed the suspension ‘of the privilege of the writ 
of habeas corpus and the trial and sentence of citizens by 
military courts. They had learn4 lhat departure from 
the Constitution. though dictated hi- the best of motives 
was liable to abuse. Exnerieuce admonished them to 
guard against. anything of the kind in thr future of their 
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State. They no doubt believed ihat, by the three provi- 
sions which we have noticed, they had banished all claim 
for martial law in this State. Determination to do so was 
plainly dictated to t,hem by the experiences through which 
they had passed. By those experiences they had come 
to know the truth of that which Hamilton had written long 
years before : “Every breach of the fundamental laws. 
though dictated by necessify, impairs that, sacred rever- 
ence, which ought to be maintained in the breast of rulers 
toward the constitution of a country, and forms a prece- 
dent for ot.her breaches, where t.he same plea of necessity 
does not exist at all, or is Iess urgent and palpable.” Thl 
Federalist No 35 .-. 

Can theie direct provisions of our Constitution be over- 
come by any implication that the people meant to retain 
martial law whenever an executive declared it necessary? 
Is there a presumption, as t.he majority opinion claims 
against intent on the part of the people t,o abolish martial 
law? Can any such presumption prevail against the di- 
rect declarations which absoIutely negat.ive any such pre- 
sumption? No, the principle of martial law can not be 
inherently connected with a.ny constitutional government 
fn which the constitution itself directly declares against 
the principle as our Constitution does. 

It is said that the State must live. So must the citizen 
live and have liberty-the constitutional guaranties vouch- 
safed to him. The founders of our State government saw 
fit to exclude this claimed t.heory of implied or presumed 
right of self-defense in a St.ate. They knew it to he abso- 
lutely unnecessary as to any State in the American Union 
under the Constitution of the Unibrd St.at.es. They knev 
that it was even more likely t,o lead to abuse t~han to good. 
They could well afford to disclaim it by positive prohibi- 
tions against its exercise: for the Constitution of thr 
Union fully pro&ted the State. Were t.hey not consistent 
in denouncing and prohibiting a principle of self-defense 
wholly out of harmony with constitutional government 
and in relying on the safety vouched to the 3at.e by t,he 
general government of the Union of which it, is a. part? 
Was not t.he guaranty of the great general governmen 
sufficient for the conlinnrd life of the Statr‘? That. guar- 
anty speaks plainly: ‘The United States shall guarantee 
to every State in this Union a Republican form of povern- 
merit, and shall protect each of them against invasion: 
and on application of the legislature, or of t.he executive 
(when’ bhe legislature cannot, be convened). against do- 
mestic violence.” Art. IV., sec. 4. Does the State for ifs 



preservation need methods so at variance with constitu- 
tional guaranties as is martial law when it may obtain 
the power of the Union to suppress even domestic vio 
ience? Can not the militia and the United States army 
pacify any section of the State, or the whole State, b. 
methods strictly within the Constitution and Laws? It 
was so believed when the Federal government was form- 
ed. Federalist, No. 42. Refer.ring to this guaranty bJ 
the general government, a renowned author aud Judge 
says : “This article, as has been truly said, becomes an 
immense acquisition of st.rength and additional force tc 
the aid of any state government in case of internal rebel- 
lion or insurrect.ion agciinst lawful authority.” Cooley 
Principles of Constitutional Law, 206. See also 1 Tucker:? 
Blackstone, App. 367. 

It is claimed that the power given by t.he Constitution 
‘to the Governor, as commander-in-chief of t,he military 
forces of the State, to call out the same to execute the 
‘laws, suppress insurrection and repel invasion,” authorize 
a proclamation of martial law. Are these words t.o undo 
,every other guaranty in the instrument? Can we overturn 
the many clear, direct, and explicit provisions, all t,endinp 
to protect against subst.ituting the will of one for the will 
.of the people, by merest implication from the provision 
quoted? That provision gives the Governor power to WP 
the militia to execute the laws as t.he Constitution and 
legislative acts made in pursuance thereof provide they 
shall be executed. It cert.ainly gives him no authority to 
execute them otherwise. In the execution of the laws the 
‘Constitution itself must be executed as the superior law. 
The Governor may use the militia to suppress insurrection 
and repel invasion. But that use is only for the purpose 
.of executing and upholding the laws. He can not use the 
militia in such a way as to oust the laws of the land. It 
is put into his hands to demand allegiance and obedience 
to the laws. It, therefore. can not be used by him for the ’ 
irial of civil offenses according t,o his own will and law; 
for, so to use it would be to subvert the very purpose for 
which it is put int,o his hands. By t,he power of the mili- 
iia he may, if the necessity exists, arrest and detain any 
Citizen offending against the laws; but he can not impris- 
,on him at his will, because tbe Constitution guarantees 

. to that offender trial by jury, the judgment of his peers. 
He may use military force where force in disobedience to 
the laws demand it: but military force against one violat- 
ing the laws of the ,land can have no place in t,he trial and 
punishment of the offender. The necessit,y for military 

./ 
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force is at an end when the force of the offe&er ii1 Iii’s ~icr- 
Iation of the law is dvercome by his arrest and detention.. 
There may be force used in apprehending t,he offendek 
and in bringing him t,o constitutional justice, but surely 
none can be applied in finding his guilt and fixiug hie 
punishment. 

It is further claimed that the statute which says tha.t 
the Governor mav decIare a state sf war in towus, cities. 
districts, or couniies where invasion, insurrection, rebel- 
Iion or riot exists, is legislative authority for martial Ian- 
Code 4906, ch. 18, sec. 92. The readiest auswer to this 
argument is that a decIaration of war is not a declara\ion 
of martial law. The mere presence of war does not, set 
aside constitutional rights and the ordinary course of the 
laws. Civil courts often proceed in the midst of war 
Again, if the act could be construed to contemplate mar- 
tial law, it would be plainly contrary to the provisions 
of the State Constitut.ion which we have noticed and 
would be utterly invalid. Moreover, it is not within the 
power of a State legislature, even when not so directly 
forbidden as is ours, to authorize martial 1a.w. Martial 
law rests not on constitutional, congressional, or legisla- 
tive warrant; it rests wholly on actual necessity. Nothing 
else can ever authorize it. And that necessity is review- 
able by the courts. These views are abl,y supported by 
one of the most thoughtfu1 and impartial students of the 
martial law that recent years has produced-himself 
Judge-Advocate-General of the United States Army-G. 
Norman Lieber. In his learned review on the subject. 
published as a War Department Document, hereinafter t,r 
be specifically cited, he says: “It has also been asserted 
that the principle that the constitutional power to declare 
war includes the power to use the customary and neces 
sary means effectively to carry it on lies at the founda- 
tion of martial law. I cannot agree to the proposition. It 
is positively repudiated by those who justify martial law 
on the ground of necessity alone, and the Supreme Court 
of the United States stands committed to no such theory. 
This is high authorit,y, coming as it does from a military 
source. The Judge-Advocate-Genera1 rests not content 
with individual assertions; he resorts to the decisions and 
to sound reasons for his conclusions. He repudiates the 
view of the minority judges in the MiIIigan Case. He says 
further: “If the question were at the present time to 
arise whether the legislature of a State has the power to 
declare martial law, we would, in the first place, consul 
the Constitution of the United States, and there we would 



tfind this prohibition : 
‘No State shall make or enforce any law which shalt 

..abridge the privileges or immunities of citizens of the 
:United States, nor shall any St&ate deprive any person of 
.life, liberty, or property, without due process of law, nor 
?deny to any person within its jurisdict,ion the equal pro- 
tection of the laws.’ 

“The Constitution of the United States affords protection, 
therefore, against t.he dangers of a decla+ation of martial 
law by the legislature of a State as well as against the 

O,danger of its declarat,ion by Congress. The principle holds 
true both as to the United States and t,he States t,hat the 

, only justificat,ion of martial law is necessit.y. 
“It is a wel-settIled principle that when a person in- 

vested by law with a discretionary power his decision 
‘-within the range of his discretion is conclusive on all, and 

therefore binding on t.he court’s. This rule has been ap- 
I plied to the subject of martial law, and it has been con- 
tended that the officers who enforce it are acting within 
the range of their discretion, and are protected by the 
principle,whidh makes them the judges of the necessity of 

’ the acts done’in the exercise of a martial-law power. From 
my standpoint such an application of the principle is 
entirely wron, 0 for the reason t.hat if mart.ial law is not.h- 
ing more than the doctrine of necessity called out by the 
State’s right of self-defence the officer can have no dis- 

I cretion in the matter. He will or he will not be able to 
justify according to his ability to prove the necessity 

’ for his act; he \liliIl find no toleration of the plea that the ne- 
cessity for his act, and bherefore its just’ification cannot be 
inquired into by the courts because he was acting within 
the sphere of hislawful discretion. The officer is not by any 
law vested with a discretion in this matt.er. Such a discre- 
tion and the doctrine of necessit,y can not exist together. 

“But this neeessit.y need not be absolut.e, as determined 
by events subsequent to the exercise of the power. The 
Supreme Court‘has, as we have already seen, laid down 
the rule much more favorable to bhe person using the 
power. It is worth repeating: 

‘In deciding upon this necessity, however, the state of 
the facts, as ‘they appeared to the officer at the time he 
acted must govern the decision for he must necessarily 
act upon the information of others as well as his own 

_I observations. ‘And if, with such information as he had a 
right to rely upon, there is reasonable ground for believ- 

1 ing that the peril is- immediate and menacing, or the ne- 
0 cessity urgent.,’ he: is justified in act’ing upon it, and the 
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discovery afterwards that it was false or erroneous wili 
not make him a trespasser. But it is not sufficient to show 
that he exercised an honest judgment and took the prop- 
erty to promote the public service; he must show by proof 
the nature and character of emergency, such as he has 
reasonable grounds lo believe it to be, and it is then for 
a jury to say whether it was so pressing as not to admit 
of delay; and the occasion such, according to the infor- 
mation upon which he acted, that private rights must for 
the t,ime give way to the common and public good- 
(Mitchell v. Harmony, 13 How. 427). , 

“Under the Constitution of the United States there can 
never be any justification for the exercise of the military 
pow.er to which these remarks relate other than the rule 
of necessity as thus applied.” 

In the North Carolina cases, supra, it was sought to> 
justify the a& of the Governor on provisions of the Con- 
stitution and statutes of that State similar to those relied-’ 
on in the cases before us; that is to say t,hat the Governor 
may call out the militia, and may declare a state ,of war to 
exist. But the Constitution of that State provided exactly 
as ours provides: “The privilege of the writ of habeas 
corpus shall not be suspended.” That which was said by 
the Chief Justice of Korth Carolina, in an opinion approv- 
ed by his associates, aptly applies to our own Constitution 
and laws and to the cases under consideration: 

“Mr. Badger, of counsel for his Excellency, relied on the- 
Constitution, Art. XII., sec. 3, ‘The Governor shall be Com- 
mander-in-chief, and have power to call out the militia 
to execute the law, suppress riots or insurrections, and to+ 
repel invasion,‘-and on the Statute of 286!3-‘70, chap. 27. 
sec. I-‘The Governor is hereby authorized and empow-. 
ered, whenever in his judgment the civil authorities in 
any county are unable to protect its citizens in the en- 
joyment of life and property, to declare such county to be- 
in a state of insurrection, and to call into active service’ 
the militia of the State, to such an extent as may become 
necessary to suppress the insurrction;’ and he insisted 
that: 

‘1. This clause of the Constitution, and the statute, em- 
powered the Governor to declare a County to be in a state 
of insurrection, whenever, in his judgment, the civil au- 
thorities are unable to protect its citizens in the enjoy- 
ment of life and property. The Governor has so declared’ 
in regard to the County of Alamance, and the judiciary 
cannot call his action in question, or review it, as the mat- 
ter is confided solely to the judgment of the C&W-; 



13 

‘2. The Constitution and this statute, confer cm the 
Governor, all the powers ‘necessary’ to suppress the in- 
surrection, and the Governor has taken military posses- 
sion of t.he county, and ordered the arrest and detention 
of the petitioner as a military prisoner. This was neces- 
sary, for unlike other insurrections, it was not open re- 
sistance, but a novel kind of insurrection, seeking to effect 
its purpose by a secret association spread over the coun- 
try, by scourging, and by other crimes committed in the 
dark, and evading the civi1 aut.horities, by masks and 
fraud, perjury and intimidation; and that, 

‘3. It follows, that the privilege of the writ of habeas 
corpus, is suspended in that county, until the insurrection 
be suppressed.’ 

“I accede to the first proposition; full faith and credit 
are due t,o the action of the Governor in this matter, be- 
cause he is the competent authority, acting in pursuance 
of the constitution and the law. The power, from its na- 
ture, must be exercised by the executive, as in case of in- 
vasion or open insurrection. The extent of the power 
is alone the subject of judicial determination. 

“As to t.he second, it may be that. the arrest and also 
the detention of the prisoner is necessary, as a means to 
suppress the insurrection. But I cannot yield my assent 
to. the conclusion: the means must be proper, as well as 
neoessary, and the detention of the petitioner as a mili- 
tary prisoner, is not a proper means. For it vioIates the 
Declaration of Rights, ‘The privilege of the writ of habeas 
corpus, shall not be suspended.‘--Constitution, Art. I, sec. 
21, 

“This is an express provision, and there is no rule of 
construction, or principle of constitutional law, by which 
an express provision can be abrogated and made of no 
force by a.n implication from any other provision of the 
‘instrument. The clauses should be construed, so as to 
give effect to each, and prevent conflict. This is done, by 
giving to Art. XII., sec. 3, t,he effect of allowing military 
possession of a county to be taken, and the arrest of a11 
suspected persons, to be made by military authority, but 
requiring, by force of Art. I., sec. 21, the persons arrested. 
to be surrendered for trial, t,o the civi1 authorit.ies, on ha- 
beas corpus’, should t.hey not be delivered over without 
the writ. 

“This prevents con&t with the habeas corpus clause’ 
and harmonizes with the other articles of the ‘declaration 
of rights,’ i. e. trial by jury, &c., all of which have been 
handed down to us by our fathers, and by our English an- 
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cestors, as great fundamental principles, essential to the 
protection of civil liberty. 

“I declare my opinion to be? t,hat the privilege of the 
writ of habeas corpus has not been suspended by the ac- 
tion of his Excerlency ; t.hat the Governor has power, un- 
der the Constitution and laws, to declare a county to be 
in a state of insurrection, to take military possession, to 
order the arrest of all suspected persons: and to do all 
things necessary to suppress t,he insurrection, but he has 
no power to disobey the writ of habeas corpus, ,or to order 
the trial of any citizen otherwise than by jury. Accord- 
ing to the law of ihe land, such action would be in excess 
of his power. 

“The judiciary has power to declare the action of the 
Executive, as well as the acts of the General Assembly. 
when in violation of the Constitution, void and of no ef- 
fect.” 

No power for the recognition of martial law could he 
found in our Constitution, even were t.hose provisions 
which directly condemn and prohibit it not in t,he instru- 
ment. To say that merest implication or presumpt,ion to- 
tally at variance with express inhibit.ions, and directly 
overthrowing all the important guaranties of the instru- 
ment itself, may be resorted to for the purpose of.,justify- 
ing martial law, introduces a new rule of constitutional 
construction. The constitutional purposes of t,he militia 
can not rightly be so subverted. True, the militia exists 
by the Constitution. But that mihtary establishment is 
not raised by it ever to take the place of the Constitution 
its creator. The mere raising of a milit,ia does not signify 
as the majority conceive, t,hat it is raised for martial law 
It is raised to enforce t.he laws by constitutional methods. 
It is raised to comply with the great military organization 
of the Federal Government, under the provisions of the 
Constitution of the Union. Art. I., sec. 16. 

Let us look at some guaranties of our Constitution that 
may now lightly be ignored by the force of the majority 
decision that may be cast aside by t,he Governor of this 
State and he not be made t.o answer for ignoring them 
Let us see what express words of the inskument other 
than those already observed are t,orn down by this resort 
to mere implication and presumption. Let us see pro- 
visions which the people as a whole deemed necessary 
for good government.: and sought to plqce beyond power 
of change, which are now held to be under the control of 
the commander-in-chief of t.he militia. by resort to a de- 
nounced plea of necessit,y judged by a single individual. It 
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is well enough at least to preserve them here: 
Art. III., sec. 4. * * l * “No person shall be held 

to answer for treason, felony or other crime, not cogniza- 
ble by a justice, unless on presentment or indictment of 
a grand jury. No bill of attainder, ex post facto law, or 
Law. impairing the obligation of a contract shall be 
passed.” 

Art. III., sec. 10. “No person shall be deprived of life 
liberty, or property, without due process of law, and the 
judgment of his peers.” 

Art. III., sec. 14. “Trials of crimes and misdemeanors, , 
unless herein otherwise provided, shall be by a jury of 
twelve men, public, without unreasonable delay, and in 
the county where the alleged offence was committed 
unless upon petition of the accused, and for good cause 
shown, it is removed to some other county. In all such 
trials, the accused shall be fully and plainly informed of 
the character and cause of the accusation, and be con- 
fronted with the witnesses against him, and shall have 
the assistance of counsel, and a reasonable time to prepare I 
for his defense; and there shall be awarded to him com- 
pulsory process for obtaining witnesses in his favor.” 

Art. III., sec. 4.7. The courts of this State shall be 
open, and every person, for an injury done to him, in his 
person, property or reputation, shall have remedy by due 
course of law; and justice shall be administered without 
sale, denial or delay.” 

Can the absolute, unrestrained, and unreviewable will 
of the Governor be substituted for these provisions? That 
it may is the decision of the majority of this Court. 
One gross error of that decision is that it bases the right 
to martial law solely on the decision and proclamation 
of the Governor and not on actual necessity. No mere 
decision or proclamation can justify martial law, even 
where it might be legally recognized. It can only be jus- 
tified by the absolute necessity of fact for it. War may 
be so effective as to make the necessity for martial law. 
War must have made it wholly impossible to enforce or 
invoke the civil laws before martial law can be invoked. 
Even then the military commander is accountable before 
the civil laws when the exigency has passed. His judg- 
ment as to the necessity may be reviewed. There must be 
ultimate responsibility. It is even so as to the suspension 
of the writ of habeas corpus, when a Constitution author- 
izes the suspension. Cooley, Principles of Constitutional 
Law, 300. The military commander may be compelled 
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to show reasonable ground for believing that the in- 
fringement of personal and property rights was demanded 
by the occasion. Stephen, History of Criminal Lav\,, 
214. We have seen these principles enunciated by Lieber, 
above. See also Ballantine, post. And as long as there 
is a civil court that has the’ power to try an ofTender for 
breach of a civil law, martia.1 law can not be applied for 
the trial .of that offender. Blackstone Book I., ‘413. If a 
civil court exists that may take cognizance, then necessity 
for martial trial does not exist. As long as the civil law 
can be executed by the presence and operation of civil 
courts, martial law t.hrough military court.s can not t.ake 
its place. Martial law can only operate where the civil 
law has become inoperative by t,he absence of courts. It 
is the actual, physical annihilat,ion of the civil courts by 
the war, that makes t.he only necessit,y upon which t,rial 
by martial law may ever be had. It is not merely the* de- 
cision of the executive or the legislature that military 
courts will be more effect,ive than t.he exist,ing civil courts, 
that can make the necessit.y. Not.hing short of the ab- 
sence of civil resort for trial, can ever justify military 
trial of civil offenses. “If, in foreign invasion or civil 
war, the courts are actually closed, and it is impossible 
to administ,er criminal.j@ce according to law, then, on 
the theatre of active military operations, where war real- 
ly prevails? there is a necessity t.o furnish a substitute for 
the civil authority, thus overthrown, t.o preserve the safe- 
ty of ihe army and society; and as no power is left but 
the military, it is allowed to govern by martial rule until 
the laws can have their free’ course. As necessity creates 
the rule, so it limits its duration; for, if t,his government 
is continued aft,er t.he courts are re-instated, it is a gross 
usurpat,ion of power.” Ex part.e Milligan, supra. 

We shall noni soon proceed to see how these principles, 
announced by the Supreme Court of t.he United States, \ sustained pre-eminently by the best thought of all con- 
stitutional governments, as a research will show, apply 
to the cases of t.he petit.ioners. Nance and Mays. But be- 
fore proceeding t.heret.0, it will be necessary to show the 
actual st,atus of these cases. It may be inferred from the 
majority opinion that Nance and Mays are mere prisoners 
of war. They occupy no such relation. Nor are they mere- 
ly detained by the militia in the suppression of riot. in- 
surrection or rebellion. Their petition for writs of habeas 
corpus, and the returns of the Warden of the Penitentiary 
thereto make no such cases against them. Nor was it ar- 
gued at the bar or in the briefs that they have any such re- 



l&ion. It plainly appears that they are cit.izens of Kana- 
wha county, not connected with t,he military service: 
charged before a military commission for violations with- 
in that count.y of certain provisions of t.he st.attutes of 
West Virginia amounting thereuuder to misdemeanors, ar- 
rested by the militia, tried by military commission pUrSU- 

ant to the order of the Governor: sent,enct>d for specific 
terms in the Penitent.iary, and brausport.cld t1~eret.o for im- 
prisonment for t,heir respective terms of sentence by the 
a.pproval of t,he Governor as comniarlder-in-c:t~i~f. all at a 
time when the crimina.1 courts of liana.whu (:oullt,y w:er(h 
open, able and with full jurisdiction to t.ry the charges 
against them. In other words, these pet,it.iourrs are held. 
as the returns -show, on specific sentences. one for fivr! 
years, the ot.her for two, in the Penitentiary: as civil of- 
fenders tried and committ.ed by a military court lmder 
the guidance of the following military order: 

“State Capit.01, 

%eneral Orders 
No. 23. 

Charleston, November i6, 1912. 

The following is published for the guidance of the Mili- 
tary Commission, organized under General Orders No. 2P? 
of t,his office: dated November 16, 1912: 

1. The Military Commission is substit,uted for the 
criminal courts of t.he district covered by the martial law 
proclamat,ion and all offences against the ci+il laws as 
they existed prior t.o the proclamation of November 45. 
1912, shall be regarded as offences under t,hr military law 
and as a punishment therefor, the Military Commission 
can impose such sentences, either lighter or heavier than 
t,hose imposed under the civil law, as in t,hcir judgment 
the offender may merit. 

2. Cognizances of offences against the civil law as theJ 
existed prior to November $5, 1912. committed prior to the 
declaration of martial law and unpunished. will be taken 
by the Military Commission. 

3. Persons sentenced t.o imprisonment will be confined 
in the penitentiary, at Moundsville. West Virginia. 

Ry Command of the Governoh: 
C. D. ELLIOTT. 

Adjutant General.” 

The returns of the Warden do not pretend to justify 
his authority to, hold petitioners other than under sen- 
tences for specific terms,, by this military commission. Hq 

i 
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justifies under’no ot,her commitments. It is to the com- 
mitmenls that we must look in these proceedings to de- 
termine the legality of t.he imprisonment. Says the great 
commentat.or : ‘.The glory uf the English law consists in 
defining the time, t,he causes, a.nd the extent, when. 
wherefore, and to \vhab degree t,he imprisonment of the 
subject may be lawful. This it is which induces the ab- 
solute necessity of expressing upon every commitment 
the reason for which it, is made: that the court upon an 
habeas corpus may examine into its validity.” Blackstone. - 
Book III., page 133. 

What actual nec6ssit.y justified the creation of this 
military commission and the recognibion of its powers 
to supplant the civil courts. As we have seen nothing 
but the complete lack of power of the civil courts for the 
trial of the charges agaiest Nance and Mays, arising bv 
the annihilalion and inoperation-of those courts, could, <f 
martial law was at all allowable, justify t.heir military 
trial and sentence. Could Nance and Mays have been 
iried for the offences with which they were charged by 
t.he civil courts. under the ordinary forms of law, as an 
actual fact? We know by the record of these cases, we 
how judicially, that they could have been so tried. But 
an answer t.hat is attempted is this, that the Governor 
by his proclamation had set off the portion of the county 
in which the offences were committed and the offenders 
were arrested, as a martial law district. Again we say 
the mere proclamation could not alone make the neces- 
sity. The physical stat.us must make it. No physical 
status existed, like the destruction of the ordinary courts 
to make it necessary to try Nance and Mays other than 
they would have been tried if no disturbances had existed 
in Cabin Creek District. Those disturbances had not inter- 
rupted the very court that would have tried them if there 
had been no such disturbances. Those disturbances did not 
physically prevent. the transportation of Nance and Mays 
out of the riot.ous district to the county seat for trial. If 
they could be transported out of that district to Mounds- 
ville for imprisonment’, as t,hey were. they could readily 
have been transport.ed to Charleston for t.rial. It is said 
that the prbcess of t,he court was prevented from execu- 
tion in that district by the disturbances. That made no 
necessity for trial there. Surely the militia which was 
in possession of the district could execute all process of 
the court, or cause the sheriff so to do. That was a very 
proper sphere of the militia in a riotous district. 13a?la.n- 
tine, post. It can legally assist in the execution of the 

i: 
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process of ‘the civil courts., Thus, it may assist in the 
execution of the laws. But plainly it can not supplant 
operative civil courts. The militia must aid the courts, 
not supplant them. Bot.h are created by the same Colisti- 
lution. They belong to the same people. They must 
work in harmony as the people contemplated wllcn :hcy 
iestablished both. The proper province of the ar~ly ii) 
such cases of disturbance as those on Cabin Creek \\ri$s 
observed in the beginning of the government, at the timq: 
of the Whiskey insurrection in Western Pennsylvania irk 
1793. “President Washington did not march tvit3 tiis 
troops unt.2 the judge of the United States District Court 
had cert.ifled that the Alarshal was unable to execute his 
warrants. Though the parties were tried for treason, a11 
the arrests were made by the authority of the civil of 
ficr!rs. The orders of the Secret,ary of War stated that 
‘the object of t.he expedition was t.o assist the Marshal of 
the District to make prisoners.’ Every movement was 
mad& under the direction of the civil authorit.ies. So anx- 
ious was Washington on tbis subject. that he gave his 
orders with the greatest care’, and went in person to see 
that they were carefully executed. He issued orders de- 
claring t,hat ‘the army should not consider themselves as 
judges or executioners of the laws. but only as employed 
to support the proper authorities in the Pxecution qt’ the 
laws.’ ” Garfield’s Works (Hinsdalc), Vol. I., page 162. 

The offenses of Nance and Mays were cognizable by a 
civil court. That is, they were capable of baing tried in 
the proper criminal court of Manawha c0unt.y. by a jury. 
upon presentment and indirtment by a grand ,jury. The 
disturbances did not make it impossible to give them t.he 
constitutional course of trial.* Thus no necessity justified 
the course pursued. No actual physical fact, in the widest 
view, prevented the operadion of the direct. shield of t,h(b 
Constitution, wherein it provides: No citizen * l 

shall be- tried or punished by anv military court,. for an 
offence that is cognizable by the civil courts of the State.’ 
The offences charged against Nance and Mays wpre plain- 
Iy cognizable by a civil court-capable of beinp presented 
and tried there. The only excuse for t.heir not being tried 
there is that the Governor ordered ot,herwise. Thus the 
Governor alone made t.he necessity. Under the circum- 
stances, in any considerate view. their trials and sentences 
were Qot by due process of law> and were grossly illegal 
‘and void. 

There were no courts, other than t,hose of justices 
within t,he actual .t‘heatre of the disturbances on ‘Cabin 
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Creek that could be rendered inoperat.ive by the riotous 
condition there. The criminal court that pertained to that 
par& and to the whole of the county \vas far from the seat 
of riot and wholly unaffect.ed in its powers for regular 
and orderly presentment and trial. Even as t.o offenses 
cognizable only by justices, there was power and oppor 
tunity to bring offenders from t,hat region t.o trial before 
justices in undist,urbed districts of the co1mt.y. Hut if 
does not even appear that the dislurbauccs in the dis- 
trict rendered it impossible, by the aid of the militia there 
present., for t,he courts of .justices of the peace there t.o 
mete out justice according to the civil law. The war 
must put the ordina.ry courts out, of business, out of reach 
before military courts cau ever t,akr their place. This 
of course may be different in foreign conquered t,errit,or! 
where the courts of the conquered count,ry are not in 
sympathy with the obligat,ions of the conquering arm? 
1.0 s0cief.y. It, can not be gainsaid that the ordinary courts 
for Cabin Creek District were at all times during the dis- 
turbances within reach and in operation. The militio 
could reach them with prisoners for trial much more 
easily than it could reach the Penitentiary with prison. 
ers for imprisonment. The State courts were more ac- 
cessible than t.he State prison. This principle, that acces- 
sibility to the ordinary civil courts excludes resort to mar- 
tial law, is established by the decision in t.he Milligau 
Case in no uncertain language. We need no greatpi 
precedent. 

Some ofthat which we have written in preceding Par- 
agraphs, is basd on the assumption of the tolerance 01 
martial law, simply of course for the purposes of argu- 
ment. We reiterate t,hat it can never be rightly tolerated 
in this State. Indeed martial law to the extent of trial 
and sentence for civil offenses anywhere within our fair 
land deserves no support from any student. of constitul 
tional history. Garfield. by his great argument and re- 
view of hist.ory, before the Supreme Court, of t.he Unite.< 
States: in the Millinan Case, convinces any thoughtfu: 
reader, in this behalf. No greater exposition of the suh- 
ject, no severer condemnation of mart.ial law as connect- 
ed with constitutional government., was ever given to the 
world. It was given voluntarily, gratuitiously. faithfllllv 
solely in behalf of constitut.ional government. Yet it is 
but one among the many supporting the great weight 01 
opinion on the subject. 
I., page 143. 

Garfield’s Works (Hinsdale) , Vol 

The most recent review of the subject of martial law 
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is that by Professor Ballantine, of the University of Mon- 
tana. It deals wiBh all the adjudged cases, and assures 
one of the soundness of its conclusions. Specific citation 
t-o it will hereinafter be made. It denies that martial Ia\\ 
may be applied in State government. This writ.er says. 

“It is believed that. there is no warrant in the history 
of constitnlional government for vesting in the governor 
as commander of the military forces of the state the ab- 
solute discretionary power of arrest, and, as a logical con- 
sequence, of life and death, so that his command or proc- 
lamation may take the place of a statute, and convert Iar- 
ceny into a capital offence, in going beyond legislative 
power, deprive citizens unreasonably and arbitrarily of 
life or liberty wit.hout review in the courts. Johnson v. 
Jones (1867)) 44 Ill. 142; EIa v. Smith (Mass. 1855)) 5 
Gray 121. 

“The true view, undoubtedly, is that during a riot or 
other disturbance militia-men and their ofRcers are au- 
authorized to act merely as a body of armed poIice with 
the ordinary powers of police officers. Franks v. Smith 
(Hy. 1911), 434 S. W. 484. This is as far as the actual de- 
cision goes in Luther v. Borden (1849)) 7 How. 1. Their 
military character cannot give them immunity for unreas- . 
onable excess of force. The governor of a state, as com- 
mander of the militia, is merely the chief conservator of 
the peace, and entirely destitute of power to proclaim mar- 
tial law, punish criminals or subject citizens to arbitrary 
military orders which he unreasonably beIieves to be de- 
manded by public emergency. 

l l l *tt l l l t  l l 

“In a garrisoned city, held as an outpost of IO@ terri- 
tory, or in home districts threatened or recently evacuat- 
ed by the enemy, military necessity for the public de- 
fense would certainly just.ify all temporary restrictions 
on t,he liberty of citizens essential to military operatitins 
such as the extinguishment of lights, the requiring of 
military passes to enter or depart, and the quelling of 
public disorder. But t,he prosecution and punishment of 
persons suspected of conspiracy, sedition, or disloyal Drac- 
tices, and of treason itself, belongs to the tribunals of the 
law, and not t.o the sword and bayonet of the military 
Where the army is not invading enemy territory of a re- 
cognized beliggerent,, but is in its own territory, the mili- 
larg authorities remain liable to be called to account 
either in habeas corpus or any other judicial proceeding 
for excess of authority t.oward citizens. no matter whpthel 
it occurred in propinquity to the field of actual hostilities 
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or while the courts were closed, or after a proclamation 
of Martial Law.” 

The issue involved in these cases is a marked one: 
Shall a citizen be subjected to trial before a military com- 
mission regardless of constitutional guaranties at any 
time the Governor may see fit, and that citizen have ab- 
solutely no redress from such proceedure? In other 
words : May any citizen be absolutely within- the power 
of the Executive and th6 militia which has been placed 
in his hands? These questions are indeed more momen- 
tous than the people of this busy era may conceive. The 
affirmative answer to them annuls that true liberty which 
was bought by blood and sacrifice and which long has 
been jealously guarded and defended. It seems necessaq 
that we should repeat what Mr. Just’ice Davis said in the 
Milligan Case : 

“It is claimed that martial law covers with its broad 
mantle the proceedings of this Military Commission. The 
proposition in this: That in a time of war the comman- 
der of an armed force (if in his opinion the exigencies of 
the country demand it, and of which he is to judge), has 
the power, within the lines of his military district, to 
suspend all civil rights and their remedies? and subject 
citizens as well as soldiers to the rule of his will; and 
in the exercise of his lawful authority cannot be restrain- 
cd, except by his superior officer or the President of the 
United States. 

“If this position is sound t.o the extent claimed, then 
when war exists, foreign or domestic. and the country is 
subdivided into-military departments for for mere conven- 
ience, the conrmander of one of them can, if he chooses 
within the limits, on the plea of necessity, with the ap- 
proval of t.he Execut’ive, substitute military force for and 
t.o t,he exclusion of the laws. and punish all persons, as 
he thinks right and proper. without fixed or certain rules. 

“The statement of this Droposition shows its imnort- 
ante: for. if true. Republican government is a failure. 
and there is a.n end of liberty regulated by law. Martial 
law. established on such $ ba.sis, destroys every guaranty 
of the Constitution. a.nd effectually renders f,he ‘military 
independent of and superior to the civil newer’--the at- 
tempt to do which by the Kinp of Gren,t Rritain was deem- 
ed by our fa.thers such an offense? that they assigned it 
to the world as one of the causes which ir&elled them 
to decle.re their independence. Civil libertv and t.his kind 
of martial law cannot endure tocret.her: the antagonism 
is irreconcilabIe and, in the conflict. one or the other 
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must perish. 

I 

“This nation, as experience has proved, cannot always 
remain at peace, and has no right to expect that it will al- 
ways have wise and humane rulers, sincerely attached to 
the principles of the Constit,ution. Wicked men, ambitious 
of power, with hatred of liberty and contempt of law- 
may fill the place once occupied by Washington and Lin- 
coln; and if this right is conceded, and the calamities o. 
war again befall us, the dangers to human liberty are 
frightful to contemplate. If our fathers had failed to 
provide for just such a contingency, they would have 
baen false to the t.rust reposed in them. They knew- 
the history of the world told them-the nation they were 
founding, be its existence short or long, would be involv- 
ed in war; how often orhow long continued, human fore- 
sight could not tell; and that2 unlimited power, wherever 
lodged at such a time, was especially hazardous to free- 
men. For this, and other equally weighty reasons, they 
secured the inheritance they had fought to maintain, by 
incorporating in a written Constitution the safeguards 
which time had proved were essential to its preserva- 
tion. Not one of these safeguards can the President or 
Congress or the Judiciary disturb, except the one concern- 
ing the writ of habeas corpus. 

“It is essential to the safety of every government that. 
in a great drisis, like the one we have just passed through. 
there should be a power somewhere of suspending the 
writ of habeas corpus. In every war, there are men of 
previously good character, wicked enough to counsel their 
fellow citizens to resist the measures deemed necessary 
by a good government to sustain its just authority and 
overthow its enemies; and their influence may lead to 
dangerous combinat.ions. In the emergency of the times 
an immediate public investigation according to law ma) 
not be possible; and yet, the peril to the country may be 
too imminent to suffer such persons t.o go at large. Un- 
questionably, there is then an exigency which demands 
that the government, if it should see fit in the exercise 
of a proper discretion, to make arrests, should not be re- 
quired to produce the person arrested in answer to a writ 
of habeas corpus. The ConstiMion goes no further. It 
does not say after a writ of habeas corpus is denied a 
citizen, that he shall be tried otherwise than by the course 
of common law. If it had intended this result, it was easy 
by the use of direct words to have accomplished it. The 
illustrious men who framed that instrument were guard- 
ing the foundations of civil liberty against the abuses of 
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unlimited power; they were full of wisdom, and the les- 
sons of history informed t.hem that a t,rial by an estab- 
lished court, assisted by an impartial jury, was the only 
sure way of protecting the citizens against oppression 
and wrong. Knowing this, they limited the suspension, 
to one great right, and left the rest t,o remain forever 
inviolate. Rut it is insisted t,hat the safety of the country 
in time of war demands that t,his broad claim for martia 
law shall be sustained. If this were true, it could be 
well said that a country, preserved at t.he sacrifice of all 
the cardinal principles of liberty, is not worth the cost of 
preservation.” 

A search of the books, extending over mauy days of 
labor in the investigation of this, subject. discloses that 
no state in the Union has ever declared, by judicial de- 
cision or otherwise. principles to’t,he extent of those an- 
nounced by the myority opinion of this court. West Vir- 
ginia, born of a love for, and an adherence to, constitu- 
tional government,, seems now to have departed furthe? 
therefrom. In Colorado and Idaho arrests and extended 
detention by the militia for the suppressing of riot and in- 
surrection have been upheld as authorized by t.he exigen- 
cies existing and as necessary for fhe suppression of up- 
risings. But further than this no state has ever gone 
The Supreme Court of the United States went no f&her 
in the Moyer Case, 212 U. S. 78. No court ever beforr 
upheld the action of a governor in ousting the courts 
of their jurisdicbion as to civil offences and in substitut- 
inp himself t,herefor. 

This State is a government of its own people. Tt should 
matter not that civil rights may at some time have been 
trangressed elsewhere. We should not permit. them to 
be transgressed here. The insignia of the State bears our 
legend of freedom. It can not be kept unless we sacredly 
observe the Constitut.inn by which all, whether suilt,y or 
innocent, are bound alike. Freedom for a West, Virginian 
means the giving to him what his State Constitnt.ion and 
that of the nation gnaranhee t.o him. Nor does it mat,ter 
whether fhat, West Virginian be rich nr poor. idler or la- 
borer, milliotiaire or moutnaineer. The Constit,ution i9 
no respecter of persons. 

A sense of duty has imnelled the writing of this 
opinion. If it mav in t.Fe future only cause the doctrine 
prnmulpated hv the mniority to be questioned. the labor 
will not have been in vain. 

Will t,he reader of this nninion reserve hRsf.v indqment 
against conclusions which it a.nnouncPs. until he has 
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made studious examination of the citations herein and 
the three following expositions on the subject of martial 
law, together with t.he cases cited in them: 

“Military Commissions,” Garfield’s Works (Ilinsdale) 
Vol. I., page 143. 

“What is the Jusbification of Martial Law,” Lieber, War 
Dept. Dot. No. 79; North American Review: Nov. 1896. 

“Martial Law,!’ RaIlantine, Co1umbi.a Law Review, June 
4912. 

The decisions and treat.ises relied on herein make no 
distinction in the test for martial law, whether in pacific 
districts or in the t.heatre of actual war. In the one place 
as well as in the other the test is the same--the want ‘of 
operative civil courts. An examination of the subjeci 
will not sustain a contention that the court.s and the writ- 
ers referred t.o were dealing only with martial law out- 
side the theatre of actual war. They clearly show that 
martial law is as objectionable in the one place as in the 
other, unless it is justified by the absence of civil law. 

Will the reader who refers’ to the decisions and treatise? 
cited also note that there is a clear distinction between the 
power to use martial acts for the suppression of riot, in- 
surrection or rebellion and the power to use martial law 
for the trial of civil offenses. Martial acts are one thing; 
martial law is another. 

It may be said that the treatises referred to are not ju- 
dicial in character. The same is true as to every text 
book of the law. 

And now, how applicable are the words of David ‘Dudley 
Field, that ardent advocate of constitutional government: 

“1 could not look into the pages of English law-1 could 
not turn over t,he leaves of English literature. I could, 
not listen to t.he orators and statesmen of England, with- 
out remarking the uniform protest against martial usurpe- 
tion, and the assertion of the undoubted right of every 
man, high OP low, to be judged according to the known 
and general law, by a jury of his peers, before the judge- 
of the land. And when I turned to the history, lega 
political, and literary, of my own country,-my own un- 
divided and forever indivisible country,-1 found the lan- 
guage of freedom intensified. Our fat.hers brought with 
them t,he liberties of Englishmen. Throughout t,he co- 
lonial history, we find the CoIonists clinging. with immov- 
able tenacity. to tria1 by jury, Magna Charta. f.he prin- 
ciple of RepresentaGon. And the Petition of Right. They 
had won them in tbe Fatherland in many a high debat, 
and on many a bloody fieId; and they defended them he.r, 
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against the emissaries of the crown of E.ngland ant 
against the veteran troops of France. We, their chil- 
dren, thought we had superadded t,o the liberties of Eng- 
lishmen the greater and better guarded libert,ies of Ameri- 
cans.” Brewer’s Orations, Vol. 6: page 2154. 





A PROTEST 
AGAINST THE DESTRUCTION OF 

JURY TRIALS 
SPEECH OF JAMES A GARFIELD IN THE FAMOUS 

MILLIGAN CASE 

The decision of the Supreme Court. of Appeals of West 
Virginia, rendered on the f9th day of December, 1922, in 
the cases of State Ex Rel L. A. Mays v. M. I,. ljrown, War- 
den, kc., and State l?x Iiel S. Ii‘. Name v. M. L. Drown, 
Warden, 8x., makes t.he question of Martial Law the most 
important that has ever confronted the people of West 
Virginia. When the full significance of that decision fnl- 
ly dawns upon t.he minds of the. citizens of t,his State. a 
protest will be heard that will force the court. to recede 
from a position that means the destruction of the ancient 
right of trial by jury. Those cases, briefly, presented the 
following facts : 

S. F. Nance was a miner living in Kanawha colinty. anti 
L. A. Mays was a railroad conductor on the Paint Creek 
Branch of t.he C. & 0. Railroad, and also a resident of that 
county. During the trouble between the operators and 
their armed guards on one side. and the miners on the 
other side, the Governor of West Virginia declared martial 
law t,broughout Cabin Creek District. of Kannwha County. 
W. Va. He rushed a large body of militiamen into the 
district, and created a Military Commission composed of 
!lve soldiers and one Judge Advocate for the purpose of , 
trying civilians for offenses committed against. the crimi- 
nal laws of the State, ahhough t,he 1nterrnediat.e Court of 
Kanawha Counby, and the circuit Court. -of said county 



were in the full an41 un&sturbed exercise of all the powers 
given them by law. The military forces arrested Canoe 
and Mays for the alleged commission of simple misde- 
meanors, and Mays was sentenced to two years, and Nance 
to five years in the penitentiary at Moundsville. 13;. Va.! 
although a civil court could have sent.cnc4 thrm to only 
one year in jail as the highest penalty. 

Nance and Mays applied to t,he Suprctmr~ (:ourt of .41)- 
peals of West Virginia for a writ of habeas (‘orpus, pray- 
ing for their release from custody upon ihe ground that 
they were entitled t.o a jury t,rial, and that. said Military 
Commission had no authority to t,ry civilians for offenses 
against the laws of t,he State. Among ot,her provisions of 
the Const.itution of West Virginia, they relied particularly 
upon Section 1,: 9 Article II‘I: Jvhich reads as follows: 

“Standing armies in time of peat:@. sllould btb 
-avoided as dangerous to liberty. Thr milit.aq 
shall be subordinate t,o the civil powc:?r : and uto 
citizen, unless engaged in the milit.ary srrvicc of 
the 2Xat.e. shall be tried or punished by any mili- 
tary court. for any offense that is cognizablra by 
the civil courts of the State.” 

The prayer of the petitioners was denied. and t,hry were 
remanded to the custody of the warden of thr pc>nitrntiarp 
at Moundsville. The court, in passing upon these Cases, 
used the following language : . 

“The authorized application of ~norlial law to 
territory in a sta.te of war includPs thrl power to 
appoint a military commission for t,hc trial and 
punishment of ofYenses within such territory.” 

“Martial law may be instituted, in case of inva- 
sion? insurrection or riot, in a magiskrial district 
of a county and offenders therein punished hy 
the _ military commissipn. notwit,hstanding the 
civil courts are open and sibting in other portions 
of the county.” 

Judge Ira E. Robinson rendered a dissenting opinion in 
these cases in which he referred to the decision of the ma- 
jority of the Court in part as foHows: ‘;A decision based 
on that which our people have $0 clearly condemned and 
inhibited from recognition in our St,ak government, and 
which the highest t,r’ibunal in f,he land has so plainly de- 
clared to be pernicious and t.o have no plncc in our form 
of government. meets my emphatic dissent.” Tn closing 
his opinion, ,Tudpre Robinson said: “A sense of duty has 
impelled the writing of this opinion. If it. may in t.hft fu- 
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turc ouly cause tllr Iloctriile proiiiulgated by the majority 
to be questioned, the labor wiil not have been in van].” 

In the case of Es parte Milligait (4 Wa.11. 120) decided 
by the Supreme Court of the United States: the jurisdiction 
of Military Commissions to try and punish civilians came 
in issue, and James A. Garfield, the martyred president, 
made an argument in behalf of Milligan. This speech ranks 
as one of the great classics of the American bar. It gives 
the views of one of the greatest and most patriotic of 

. American statesmen of the lat,t,er haIf of the nineteenth 
century. Every citizen. n-ho is devot.ed to his country 
and t.he pre,servation of its institutions. especially the 
preservation of t.he ancient right of trial by jury. should 
read carefully this masterful argument in beha1.f of the 
great right.s of personal liberty. 
ARGUMENT MADE BY ‘JAMES A. GARFIELD BEFORE 

THE SUPREME C0UR.T OF THE UNITED STATES, 
ON THE 6TH DAY OF MARCH, 1866, IN EX 

PARTE J,. I’. MILLIGAN ET XL. 
I desire to say. in the ontset,, t,ha.t the questions now 

before this court have relation only to constitutional law,. 
and involve neither the guilt or the innocence of the rela- 
tors: nor the motives and patriotism of the ofncers who 

/ tried and sentenced them. I trust I need not say in this 
presence, ihat in my estimat,ion not.hing in the calendar 
of infamy can be more abhorrent than the crimes with 
which the relators were charged; not.hing that more fully 
deserves the swift vengeance of the law, and the execra- 
tion of mankind. But t.he questions before your Honors 
are not, personal. They reach those deep foundations of’ 
law on which the republic is built; and in their proper 
setdlement are involved t,he highest, interests of every 
citizen. 

‘Had the MiIit.ary Commission jurisdict,ion legally to try 
and sentence the petitioners ? Upon the determination of 
this question the whoIe canse rest,s. If t,he Commission. 
had such jurisdiction. the petitioners are legally impris- 
oned, and should nnt he discharged from cust.ody; nor- 
should a writ of Habeas Corpus be issued in answer to 
their prayer. If the Military Commission had not juris- 
diction. the trial was void, the sentence illegal. and should 
not be further executed. 

AS a first step t.oward reaching an answer t,o this ques- 
tion, I affirm that every cit.izen of the Unit.ed SQa.tes in 
under the dominion of law: that. whether he be a civilian, 
a soldier, or a sailor, t,he Constitution provides for him a. 



31 
tribunal before which he may be protrctrd if innocent, and 
Itunished if guilty of crime. In the fifth article of the 
Amendments to the Constitution it is declared that- 

“No person shall be held to answer for a capi& or oth- 
erwise infamous crime, unless 4n a l)resentment or in- 
dictmen_t of a grand jury: except in cases arising in t,he 
land or naval forces, or in the militia \\.hen iu act.llal ser- 
vice in time of war or public danger: IIOP shall any per- 
.son be subject for Ihe same offencr to be twice put in 
jeopardy of life or limb: uot shall be c*omprlled, in any 
criminal case: to be a \I-itn&s against hinrself; uor be de- 
prived of life, liberty: or lkopcrty without, due process 
of law, nor shall privallt property hc talon for ptlblic use 
without just cdmpensation.” 

This sweeping provision covers PVP~- person nuder the 
jurisdicting of the Constitution. To the general rule f,f 
presentment or indictment of a grand jury. there arc three 
exceptions : First, cases arising in the land forces ; second, 
cases arising in t,he naval forces: third. cases arising in 
the militia when in actual service in Lne ot war or public 
danger. All of these cksses are covcrtd by express pro- 
visions of the Constitution. In whatever one of these 
situations an American citizen may be placed? his rights 
are clearly defined, and a remedy is provided against op- 
pression and injustice. The Constitution establishes t,he 
Supreme (=ourt, and empowers Congress to const.it,utr tri- 
bunals inferior to that court; “to make rules for tile go\-- 
ernment and reguladion of&he land and naval forces,” and 
to provide for governing such part. of the mi1it.k as ula~ 
be emplo.yed in the service of the Unikd St.atcs. Nn other * 
tribunal 1s authorized pr recognized by Congress. For all 
cases not arising in the land or naval forces. Congrrss has 
amply provided in the Judiciary Act of Septrmber.25. $789: 
and the acts amenda.torp thrhrenf. For all casts arising 
in the naval forces, it has fully provided in the act of 
March 2, 1799, “for the Government nf the Xavy of the 
United States,” and in similar subsequent acts. 

But since the opposing counsel do ,not claim to find all- 
thority for the tribunal before which the pet,itioners were 
tried in eit,her of these categpries, T sha.11 proceed t,o ex- 
amine. somewhat minutely. the limits and boundaries of 
the military department: the charact,er of its tribunals: 
the classes of persons who come within its jurisdiction: 
and the defences which the law has thrown around them. 

We are apt t,o regard the milikrp department of the 
government as an organized despotlen?. in which all per- 
sonal rights are merged in the will of the commander-in- 
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chief. But that department ha,s definitely marked houn- 
daries, and all its members are not only controlled, but 
also sacredly protected, by definitely prescribed law. The 
first law of the Revolutionary Congress touching t,he or- 
ganization of the army, passed September 20. 17X, pro- 
vided t,hat IIO officer or soldier should be kept in arrest 
more than eight days without being furnished with the 
written charges and specifications against him; and he 
should be tried, at as early a day as possible, By a regular 
military court! whose proceedings were regulated by law, 
and that no semence should be carried into execution un- 
til the full record of the trial had been submitted to Con- 
gress or to the commander-in-chief. and his or their di- 
rection be signified thereon. From year to year Congress 
has added new safeguards t,o protect the right,s of our 
soldiers, and the Rules and iZrt,icles of War are as really 
a part of the laws of’ the land as the Judiciary act or the 
act establishing the Treasury Department,. If the humb- 
lest private soldier in the army be wronged by his com- 
manding officer. he may demand redress by sending the 
statement of his grievance step by step through the ap- 
pointed channels, till it reaches the President or Congress, 
if justice be not done him sooner. 

The main boundary line between the civil and militarv 
jurisdict,ion is the muster unto service. Refore that a& 
the citizen is subject to the jurisdiction of the civil courts; 
after it,, until his muster out, he is subject to the military 
jurisdict,ion in all matters of military duty. This line has 
been carefully surveyed by all the courts. and fixed as the 
lawful boundary. They do not regard a cit.izen as-coming 
under the jurisdiction of a Federal court.-martial, even 
when he has been ordered into the military service by the 
Governor of his State, on requisition of t.he President, 
until he reaches the place of general rendezvous, and has 
been actually mustered into the service of the United 
States. On this point I cite the case of Nills v. Ma&in. 
In that case?. a militiaman, called out. by the Governor of 
the State of New York, and ordered bv him t.o ent.er the 
service of t.he United States, on a requisit,ion of t.he Presi- 
dent for troops, refused t,o obey t,he sur~-mm~~. and was 

tried by a Federal court,-marbial for disobedience of or- 
ders. The Supreme Court, of the St,ate of New York decid- 
ed that,, until he had gone to the place of perieral rendez- 
vous, and had been regularly enrolled. and must,ered into 
the national militia, he was not amenable t.o the action of 
a court-martial composed of officers of the United States. 
The judge, in giving his opinion, qunt,ed t,he following lan- 
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guage to Mr. Justice Washington: of the Supreme Court of 
the United States, in the case of Houston v. Moor’e; ‘&From 
this brief summary of the laws, it would seem that a&a1 
service was considered by Congress as the criterion of 
national militia; and that t,he service did not commence 
until the arrival of the militia at the place of rendezvous. 
That is the terminus a quo the service the pay, and sub- 
ject to the articles of war, are to commence and continue. 

By th* sixtieth article of war. the military jurisdiction 
is so extended as to cover those persons not mustered into 
the service but necessarily connect,ed with t,he army. It 
provides that “All sutIers and retainers to tlie camp, and 
all persons whatsoever serrin, m with armies of the United 
States in the field? though not, enlisted soldiers. arc to be 
subject to orders, accordin, e to t,h(? Rides and Articles of 
War.” 

That the question of jurisdiction might not be doubt,ful, 
it was thought necessary to provide by laws of Congress 
that spies should be subdect to t,rial by Court Martial. 
As the law stood for eighty-five years, spies were de- 
scribed as “persons not citizens of or owing allegiance, 
to the United States, who shall be found lurking,” etc. 
Not until after the great Rebellion began was this law so 
amended as to a.llow the punishment by court-martial of 
citizens of the United States who should be found lurking ‘ 
about the lines of our army to betray it to the enemy; for 
until then, be it said to the honor of our peopIe, it had 
never been thought possibIe that any American. citizen 
would become a spy to aid the enemies of the Republic; 
but in 1862 the law was so amended t.hat such a citizen, if 
found lurking about the lines of the armv as a spy, in time 
of war, should be tried by a court-ma&a1 as fhough he 
were a spy of a foreign nation. , 

It is evident, that by no loose and general construction 
of the law can citizens be held amendable to military tri- 
bution., whose jurisdiction extends on1y to persons mus- 
tered into the military service, ano such other cIasses of 
persons as are, by express provisions of Iaw made subject 
to the ruIes and articles of war. 

But even within their proper jurisdiction military 
courts’ are, in many important particuIars, subordinate to 
the civil courts. This is acknowledged bv the leading 
authorities on this subject. I read from O’Brien’s Military 
Law. After discussing the genera1 relations between the 
civil and military departments of the government, he says : 
“From this admitted principle, it would seem a necessary 
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consequence that the Supreme Court cbf’ the United States 
has an inherent power over all military tribunals. of pre- 
cisely the same nature as that it. asserts and exercises 
over inferior courts of civil judicature. Any mandatory ox 
prohibitory writ, therefore, emanating from the Supreme 
Court of the United St.at.es, and addressed to a court-mar- 
tial, would demand the most unhesitating obedience on the 
part of the latter. Whether in the absence of a special 
law to that effect,, the same obedience is due to a wrjt 
coming from a Circuit or District Court. of the Union. and 
directed to a court-mart,ial assembled in the district or 
circuit, does not appear t,o be so clear. A milit.ary triburlal 
would doubtless obey such a writ. 

As to St.ate courts., the case is very diNerent.. Military 
courts are entirely independent of them. Their powers 
a.re derived from a distinct,, separak. and independent 
source. In regard to Ihe courts of the Urlited States, thrrr 
can be no question. * * * * Each individual mem- 
ber of a court-martial is also liable to t,he supreme courts 
of civil judicake, not only for any abuse of power. but 
for any illegal proceedings of the collrt, if he has voted 
for or participated in the same. l * * * 

“The auth0rit.y of court.-martial is sometimes extended 
by executive governments, subjecting, bv proclamations, 
cert,ain district.9 or countries to the jurisdiction of martial 
law during the exist.ence of a rebellion. Rut in all such 
cases a court.-mart.ial ought to be fully assured that the 
warrant or order under which t.hey. are assembled is 
strictly legal; and that bhe prisoners brought before them 
were actually apprehended in t.he part.icular district or 
country which may have been subject to martial law. and 
during t,he period that the proclamation was actually in 
force. 

Any error in these particulars would remlrr their whole 
proceedings illegal.” In further vindication of my last 
proposition I shall cite a few precedent.s from English and 
American history: 1. A LiPut.enant Fry. serving ill the 
West Indies in 1743 on board the Oxford, a British man-of- 
war, was ordered by his superior officer to assist in ar- 
resting another oficpr and hringillp him on board t.he 
ship as a prisoner. 7%~ I.iPut.errant doubting t.he legality 
of the oqder. demanded-what he had. according to the 
cust.oms of the naval service. A right to demand-a writ.- 
t,en order before he would obey the command. For this 
he was put under arrest. t,ried hi- a naval court,-martial. 
eentenced to fifteen years” imprisonlnent. and forever de- 
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barred from serving the King.. 
He was sent to England to be imprisoned. but was re- 

lease,d by order of the Privy Council. In 1746 he brought 
an action before a civil court against the president, of the 
court-martial, Sir Chalonec Ogle. and damages of one 
thousand (l.OOO\ poimds were awarded him for illegal 
det,ention and sentence : and the learned judge illformed 
him’t.hat he might, also bring his action against aily mem- 
ber of t.he court,-martial. Rear-Xdnliral Maylie and Cap- 
,tain Rentone. who werc~ members of the cotirt that tried 
him, were at the time when damages n.crr a\varded to 
Lieutenanl, Fry. sit till, p on a naval court-martial for the 
trial of Vice-;\dmiral Lcstock. 

The Lieuteiiaiit l)ro(~ec~lt~d agaiirst t11en1. a1111 thcxl- \vere 
arrested upoii a writ t’roui the c:o11rt c,f C:orlllllolr Pleas. 
The order of arrest was srrvclcl l~poii them-joist, as the 
court-martial ad,jotirnrd. one aftrri!ooil. Its members. fit’- 
teen in number, inuilediately r~~assc~nmled ant1 l)assed res- 
olutions declaring it a great illstilt to thca digilit!: of’ the 
naval scrvicc that ahoy 1)erson. hen-cl-cr high iii cb~vil all- 
thority should order the arrest of a 11aval of’ticer t’lbr ai)> 
of his official acts. 

The Lord Chief Justice. Sir John \V’ilrs. inrmrdiatel) 
ordered the arrest. of all the mrnihers of the conrt who 
signed t.he rcsolntions and they \vcre arrested. Tllf?jT 
appealed bo the King. who was very indignant at, the ar- 
rest. The judge. however, persevered in his determination 
to maintain the suprrmacv of the civil law. and after t,wcr 
months’ examination and investigation of the WNW all the 
members of the court-martial signed an humble and sub- 
missive let.ter of apoIogy! begging leave to withdraw their 
resolutions. in order to put an end to the further proceed- 
ings. When the Lnrd Chief Justice had heard the letter 
read in open court, IMP directed that it be recorded in the 
Remembrance Office. as “a memoria1 to fhe present, and 
future ages, that, whoever set themselves lip in opposition 
t#o law, or think themselves above the Iaw. will in the end 
find t.hemselves mist,aken.” 

2. I beg leave to Cite the case of \V?lson T-. MahKienzie. 
This court will remember the remarT<ahIe mutiny. in 1842,. 
on board t.he brig Somers, in which a son of the then Sec- 
retary of the Treasnr!; of the United States was tried by 
court-martial for mutmy. and executed at the yard-arm. 
It was proved that a mutiny of very threatening aspecf 
had broken. out. and t.hat the lives of the captain and his 
officers were threatened by the mutineers. 

Among Bhe Persons arrested was the PIaintjfl, Wilson, 



an enlisted sailor, who being supposed to be in the con- 
spiracy, was knocked down by the captain, ironed, and 
held in confinement for a number of days. When the 
cruise w&s ended, Wilson brought suit against the captain 
for illegal arrest and imprisonment. The cause was tried 
before the Supreme Court of New York, and his Honor, 
Chief Justice Nelson, delivered the opinion of t.he Court. 
He says: 

“The martial question presented in t,his case is, whether 
the common law court have any jurisdiction of personal 
wrongs committed by a superior officer of the navy upon 
a subordinate, while at sea: and engaged in the public scr- 
vice. ’ l * Actions of trespass for injuries to the per- 
son have been frequently brought and sustained in the 
common law courts of England. against naval as wrll as 
military commanders, by their subordinates, for act done 
both at home and abroad, under pretense and color of na- 
val military discipline. 

(See Wall v. McNamara, and Swinton v. Molly, st.ated in 
1, T. R. 636, 537; also, Mostyn v. Fabrigas, Cowp, 164; 
Warden v. Baily, 4 Taunt, 674: Maule & Selw. 500, S. C.) 

l l t  * There are are also many cases in t.he books 
where action have been sust,ained against members of 
courts-marlial, naval and military, who have exceeded 
their authority in the infliction of punishment,. See 4 
Taunt. 70-‘75, and the cases there cited.) l * * l It 
was suggested on t.he argument. bx the counsel of the de- 
fendant, that inasmuch as he (Wilson! was in the ser- 
vice of the United States when the acts complained of 
were done, the courts of this State; as a matter of comity 
and policy, should decline to take jurisdiction. * l l * 
I am of opinion that the demurrer (to the suggestion) 
is well taken, and that the plaintiff (Wilson) is entitled 
to judgment. Ordered accordingly.! 

3. As a clear and exhaustive statement of the relation 
between civil and military courts. I quote fr,om an opinion 
of this court in the case of Dvnes v. Hoover:--“With the 
sentence of court-martial wh&h hai-e been convpnrd rpg- 
ularly, and have been proceeded legally, and bp which 
punishments are direct,ed. not forbidden by laws. or which 
are according to laws and customs of’ spa. civil courts 
have not,hing to do. nor are they in any way alterable ‘by 
them. If it were otherwise. the civil courts wollld virtu- 
ally administer the Rules and Articles of Jl’ar? irrespective 
of those to whom that dutv and obligation has been con- 
fided by the laws of the knited Sta@ from whose de- 
cisions no appeal or jurisdiction of any kind has been 



given to the civil magistrate of civil court,s. . 
But we repeat, if a court-martial has no jurisdiction 

over the subject-mattes of the charge, it has been con- 
vened to try, or shall Inflict a punishment forbidden by 
the law, t,hough it,s s,entence shall be approved by the 
officers having a revisory power of its. civil courts may: 
on an action by a part.y aggrieved by it. inquire into the 
want of t,he court’s jurisdiction and give him redress. 
(Harman v. Tappenden, I East 555; as to ministerial 
officers, Marshall’s Case? 10 Cr. 76: Moravia v. Willes. 30; 
Parton v. Williams, 3 B. & A. 330: and as to justice of the 
peace, by Lord Trentenden, in Basten v. Carew: 3 B. & C. 
653; Mills v. Collectt, 6 Bing. 85).” 

“Such is the law of England. By the Mut,iny acts, 
court-martial have been created with authority to try 
those who are a part of the army or navy for breaches of 
military or naval duty. It has been repeatedly determin- 
ed that the sentences of t.hose courts are conclusive in any 
action brought. in the courts of common law. But the 
courts of common law will examine whether court-martial 
have exceeded the jurisdiction given them. though it is 
said, ‘not however. after the sentence has been ratified 
and carried into execution.’ (Grant v. Gould. 2 H. Black. 
69; Ship Bounty. 1 East,. 313; Shalford’s case I East.313; 
Mann v. Owen. 9 B. Br C. 595: In t.hc matter of Poe, 5 B. 
ei A., 681. on a motion for a prohibition.)?’ l 

I hold it therefore established. that the Supreme Court 
of the United St.ates may inquire into the question of jur- 
lsdiction of a military court; may take cognizance of ex- 
traordinary punishment inflicted by such a court not war- 
ranted by law. and may issue writ,s of prohibit.ion, or 
give such other redress as laws of the United States may 
require. It’is also clear that the Constibltion and laws of 
the United Slat,es have carefully provided for the protec- 
tion of Individual liberty, and the right, of accused persons 
to a sped? trial before a t.ribunal est,ablished and regulated 
by law. 

The petitioners must.. as I have already shown, be 
placed in one of four categories. First. thev were eit.her 
in the naval service; or second. in the military service; 
or7 third, belonged to 6he militia and \vere called out to 
serve by order of the President in the national militia; 
or fourth, if neither of these three. nor so connected with 
them as to be placed by law under.t.hc naval or military 
jurisdicbion. t,hen they were simply civilians. and snbjeet 
exclusively to the jurisdiction of the civil courts. It is set 
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forth in the pet.ition, and not denied by the opposing coun- 
sel, that they were in neither of the fist three classes, 
nor connected with them. They must: therefor‘e. belong to 
the fourth class-unless a fifth should be added. as the 
learned counsel on the ot,her side haye suggested. and it 
be held that. the\- were prisoners of war: but of that I 
shall speak hereafter. Under such circumstal\ces. it is 
not surprising that the learned counsel should go beyond 
the constitution. beyond the civil. the naval. and even 
the military law, to find a basis on which they ma? rest; 
the jurisdiclidn of the tribunal before which the prtltion- 
ers were tried. They tell us frankly that they do not 
find its justification either in the ci\-i1 or military 
laws of the land. 

The Honorable -4ttorneyGeneral and his distiugnished 
colleague declare in their printed brief. that.-- 

I.-‘*.4 military commission derives its powtars a11d ail- 
thority wholly from martial law: and by that Inn- aud 1)) 
military authorit,y only are it,s procredlugs to be judged 
or reviewed.” 

II.--“Martial law is the will of the commanding of’ficer 
of an armed force, or of a geographical military depart- 
ment, ekpressed in time of war, with the limits of his 
military jurisdiction, as necessity demands and prudence 
dicktes. reskained or enlarged by the orders of his mili- 
tary chief or supreme execut.ive rulps.” and “the officer 
execut.ing martial law is at the same time supreme,Iegis- 
iator, supreme judge, and supreme executive.” 

To give any color of plausibility to these novel pr6po- 
sitions, they were compelled not only to ignore the Gon- 
stitution, but to declare it suspended. its voice drowned 
in the thunders of war. Accordingly with consist,ent 
boldness, they declare dhat the third, fourth and fifth ar- 
ticles of Amendments “are all peace provisions of the 
Constitution, and, like all other conventional and legisla- 
tive laws and enactments? are silent inter arma. when 
salus populi suprema est lex.” Applying these doctrines 
to this cause. t.hey hold that from the 5th of Oct.ober. M66, 
to the 9th of May, 1565. martial law alone existed in In- 
diana; and it silenced not only t.he civil courts, but al1 
t.he laws of the land, and even t.he Const.it,ut.ion itself: and 
during that silence the executor of martial law could lap 
his hand upon every cit,izen. could not only suspend the 
writ of habeas corpus. but could creat.e a court .which 
should have the exclusive jurisdict,ion over t.he citizens to 
try him, sentence him. and put, him to death. 

We have already seen that the Congress of the United 



States raises arid supports armies, provides and maintains 
navies, and makes the rules and regulation for the gov- 
ernment of bolh; but it would appear from the teachings 
of the learned counsel on the other side, t.hat when Con- 
.gress has d.one all these t,hings--when. in the name of the 
republic, a& in order t.o put down rebellion and restore 
the supremacy ,of law, it has created the grandest army 
that ever fough%the power thus creat.ed rises above its 
source and destroys both the law and it,s creat,or. They 
would have u> .@?lieve that3h.e government of the United 
States has evoked a spirit. which it cannot lay-has called 
‘into being a power which at once destroyed and super- 
seded its aut,hor, snd rode, in uncontrolled t.riumph, over 
citizens and court,, Congress and Const.itution. All this 
mockery is uttered before this august court.. whose every 
member is sworn’ to administer the law in accordance 
with t.he Constihnion. This monstrous as’sumption I 
shall now proceed t.o examine. 

And now what is martial law? It is a new term to 
American jurisprudence : and I congratn1at.e this court 
that never before in the long history of t.his republic has 
that word rung out its lawless echoes in this sacred cham- 
ber. 

Mr. Butler. Did not. the decision in the case of Luther 
V. Borden have something to do with martial law? 

It was not the subject decided hy the court, and only 
remotely analagous to t.his case. The claim to exercise 
mart.ial law in t.hat case was under the old charter of 
Charles II. in Rhode Island, and not. under the Constitu- 
tion. 

1. Sir Matthew Hale, in his History of the Common 
:Law, says: ’ 

“Touching the business of martial law; these things are 
90 be observed, viz:- 

“First. That in truth and reality it is not a law, but 
something indulged rather than allowed as a law. The 
.necessity of government, order, and discipline in an army 
is that only which can give t.hose laws a countenance;- 
‘quad enim necessit,as cogit defendi. 

“Secondly. This indulged law was only t.o extend to 
nembers of the army, or bo those of the opposite army; 
and never was so much indulged as intended to be execut- 
ed or exercised upon others. For others who were not 
listed under the army had no color or reason to be hound 
by military constit.ut,ions applicable only t.o the army. = 
whereof they were not parts. But they were to be ordered 
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and governed according to the laws to which they were 
subject, though it were a time of war- 

“Thirdly. That the exercise of martial law. whereby 
any person should lose his life, or member, or liberty, 
may not be permited in time of peace, when t,he Zing’s 
courts are open for all persons to receive justice accord- 
ing to the laws of the land. This is in substance declared . 
in the Petit.ion of Right, 3 Car. I, whereby such commis- 

I sions and martial law were repealed and declared to be 
contrary to law.” 

2. Blackst,one quotes the above approvingly, and still 
further enforces the same doctrine. 

3. Wharton, in his Law Lexicon, says: “Martial law 
is that rule of action which is imposed by t.he military 
power. It has no place in the instit,utjons of this, country 
(Great Brit,ain), unless the articles of war est,ablished 
under the military acts be considered as of that. character. 
The prerogative of proclafming martial law within this 
kingdom is destroyed, as it would appear, by the PetZion 
of Right.” 

4. Lord Wellington defined martial law as Yhe will of 
the commanding general exercised over a. conquered or 
occupied territory.” This dellnition was given by him 
in his despatches from t.he Peninsula, and was subsequent- 
ly repeated in Parliament., in 1851. In the same debate, 
Lords Gottenham, and Campbell. and the Atborney-Gen- 
eral, Sir J. Jervis, declared that “martial law was the 
setting aside of all law, and acting under military power, 
in circumstances of great emergency-a proceedmg which 
requires to be folIowed up by an act of indemnity.” 

This is the kind of law t,o which the gentlemen appeal 
to establish the validity of the court that tried the peti- 
tioners. 

In order to trace the history and exhibit the character 
of martial law, I shall refer to several leading precedents 
in English history. 

1. The Earl of Lancaster. In bhr year ‘135% the Earl 
of Lancaster and the Earl of Hereford rebelled against! 
the authorit,y of Edward II. They collect.ed an army so 
large that Edward was compelled to raise thirty thousand 
men to withstand them. The rebellious Earls post.ed their 
forces on the Trent, and the armies of the King confront- 
ed them. They fought at Boroughbridge: the insurgent 
forces were overthrown; Hereford was slain. and Lancas- 
ter, taken in arms at the head of his arm.y. was. amid the 
noise of battle! tried by a court,-martial, sentenced t* 
death, and executed. When Edward III. came into pow- 
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er, five years later, on a formal petition presentid lo 
Parliament by Lancaster’s son, setting forth t,he fact,s, the 
case was examined and a 1%~ was enact,ed reversing’thrb 
attainder, and declaring : “1. That in time of peace no 
man ought to be adjudged to death for t,reason, or any 
other offense, without being arraigned and put to answer. 
2. That regula>ly! when the King’s courts are open, it is a 
time of peace in Judgment of law. 3. That no man ought 
Ito be sentenced to death, by t,he record of the King, with- 
out his legal tr’id per pares.” 

I call attention to this case as being similar in some of 
the points to the cause before us. This man was taken in 
arms at the head ,of his army, and in battle. He was im- 
mediately tried by court-martial and executed; but it +vT;;c~ 
declared, in the decree that reversed the attainder, that 
he might have been tr’ied by the ,court.s of the land, and 
l.herefor, for the purpose of his trial, it was a time of peace ; 
that he might have been presented, indicted. and regularly 
tried before the civil tr’ibunal, and therefore the whole 
proceeding was illegal. So carefully was the line drawn 
between civil and martial law five hundred years ago. 

2. Sir Thomas Darnell. He was arrested and impris- 
oned in 1625, by order sf the Icing, for refusing to pay a 
-tax which he’regarded as illegal. A writ of habeas cor- 
pus was prayed for, but special order of the King, and 
that was held to be a suffldient answer to the petition. 
‘l&en the great cause came up to ‘be tried in Parliament, 
whether the order of .the King was sufficient to override 
the writ of habeas corpus, and after a long and stormy de- 
bate, in which the ablest minds in England were engaged, 
the Petitinn of Right, of 1628, received the sanction of the 
King. In that statute it was decreed that the King should 
never again suspend the writ of habeas corpus: that he 
should never again try a subject by military commission; 
and since that day, no ‘king 09 England has presumed to 
usurp that high prerogative which belongs to Parliament 
alone. 

3. For the purpose of citing a passage in the argument 
Qf Counsellor Prynn, ‘I call attention-to the trial of Lord 
Macquire, before the Court of King’s Bench. in 1645. Lord 
Macquire was the leader o’f’ the great Irish rebellion of 
1641, during the progress OF which more dhan one hun- 

.dred thousand men, women and children were murdered, 
under circumstances of the greatest ‘brutality. He was 
qrrested and held until order had bee& restored: and in 
?645 was brought before the King’s Bench for trial. Mr. 
Prypn, counsel for the Cr’own, ,pu”blis’hed his argument in 



t.he case, in order, as he says, to vindicate the laws of’ 
England--“In t.rying this notorious offender guilty of t,he 
horridest, universalest treason and rebellion that ever- 
brake forth in Ireland; and that ill a time of open war- 
both ii? Ireland and England, only by a legal indictment, 
and indifferent sworn jusy of honest, %d lawful free- 
holders, according to the known laws and statutes of the 
realm; not in a court-martial, or any other new-minted’ 
judicature, by an arbitrary, summ?ry illegal, or martial 
proceeding, without any lawful presentment, indictment,. 
or trial by a sworn, impartial, able jury, resolved to be 
diametrically contrary to t,he fundamental laws, customs. 
great charters, staPutes of the realm, and inherent libertg- 
of the subject. especially in time of peace when all other. 
courts of justice are open, and of very dangerous co’nse- 
quences, and thereupon especially prohibited, and enact.-- 
ed against.” 

After giving a long list of references to authorities, he- 
goes on to say that the law is vindicated still more- 

“In allowing him a free! honorable trial upon an in- 
dictment first found upon oath by the grand jury, andf 
then suffering him t.o take not only his particular chal- 
lenges by the poll to every of the jurors returned, upon a 
voyre dire (not formerly heard of. yet allowed him, as 
reasonable, to take away all color of partiality or non-in- 
difference in t.he jurors), xvhereupon every juryman was. 
examined before he was sworn of the jury, whether he, 
had contribut,ed or advanced any moneys upon the propo- 
sitions for Ireland, or was to have any share in the rebels’. 
lands in Ireland, by an act. of Parliament, 0.r otherwise. 
But likewise in permitling him t,o take his perempt.ory- 
challenge to thirty-five of the two. juries returned. without 
any particular cause alleged; which 1ibert.v-our laws al- 
lowing men, in favorem vitae. and there may be private, 
causes of just exceptions t,o them known to the prisoner, 
not fit to be revealed. or for which he wants present proof, 
and that in cases of high treason. as well as of felonv- 
the-court thought just and equal to allow the same to him. 
though a notorious Irish rebel.” 

4. The Bill of Rights of 1688. The house of Stuart had‘ 
been expelled, and William had succeeded to the British 
throne. Great disturbances had arisen in the realm con- 
sequence of the change of dynasty. Pldts were formed’ 
in favor of James in all parts of England. The King’s per- 
son was unsafe in London. He informed the Lords and’ 
Commons of the great dangers that threatened the king- 
llom, and reminded them that he had no right to declare- 
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martial law, to suspend the writ of habeas corpus: or to : 

seize and imprison his subjects on suspicion of treason 
.or intended out.break against t,he peace of the realm. He 
laid t,he case before them, and asked their advice and as- 
sistance. In answer Parliament passed the celebrated 
Habeas Corpus Act,. Since t,hat, day: no king of England 
has dare8 to suspend the writ. If is only done by Parlia- 
ment. 

5. Gover~~or Wall. In the year 1782, Joseph Wall. 
Governor of the British Colony at Gorce, in Agrica. had 
under his command about, five hundred British soldiers. 
-Suspect,ing that a mutirfy was about to break out in the 
.garrison: he assen)bled rhem on the parade-ground, held 
a hasty consult,ation w*ith his officers, and immcdiatPly 
ordered Benjamin Armst.rong, a privat,c and suppo~d 
ringleader, t.o be seized, stripped. tied to the wheel o’ an 
art,illery carriag!, and .to receive eight hundred ‘dshes 
with a fope one inch in diameter. The order waj carried 
into execution, and Armst,rong died of his injuries. Twrn- 
sy years zft.?rward Governor IVaIl 1~~s hrnught before 
the most august. civil tribunal of England to answer for 
the murder of -4rmstrong. Sir Archibald MacDonald. 
Lord Chief Baron of the Court of ExcheyuPr. Sir Sonlden 
Lawrence. of the King’s Bench, and Sir Gilts Ronke. o.f 
the Common Pleas. constit,ut,ed the court. \Ya!l’s counsrl 
claimed that. he had the power of life and death in his 
hands in t.ime of mut,iny: that, the necessity%of t.he case 
warranted him in suspending the usual forms of law: that 
as governor and military commander-in-clhief of the 
forces ?t Goree. he was the sole judge of Ihe necessities 
of the case. After a pat.ienf hearing before that high 
court.. he was found guilty of murder! was sentenced and 
executed. 

I now ask your attention to analogous precedents in 
our own hist.ory. 

1. On the 12th of June. IX5. General Gage, the com- 
mander of t.he Brit.ish forces.. declared martial law in 
Boston. The battles of Concord and Lexington had been 
fought, two months beTore. The Colonial army was be- 
&eging t.he city and its British garrison. It was but five 
days before the battle ol Bunker Hill. Parliament had. in 
the previous February. declared the Colonies in a state 
of rebellion. Yet by t.he common consent of English jur- 
ists, General Gage violat.ed the laws of England. and laid 
himself liable f.o its penal@, wheqj he declared martial 
law. This position is sustained, in the opinion of Mr. 
..Just.ice Woodbury. in Lut.her v. Borden et al. 
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2. On the 7th of November, 1775, Lord Dunmore de- 
clared martial law throu’ghout the Commonwealth of’ 
Virginia. This was long afher the battle of Bunker Hill, 
and when war was flaming throughout the Colonies; yet 
he was denounced by the Virginia Assembly for having 
assumed a power which the King himself dared not exer- 
cise, as it “annuls the law of the land, and introduces the 
most execrable of all systems, martial law.” Mr. Justice 
Woodbury.declares the act of Lord Dunmore unwarrant- 
ed by British law. .- 

3. The practice of our Revolutionary fathers on this 
subject is most instructive. Their conduct throughout 
the great st,ruggle for independence was equally markedi 
by respect for civil law and jealousy of martial law. In- 
deed, it was one of the leading grievances set forth in the 
Declaration of Independence, that the King of Great 
Britain had “affected to render the military independent 
of, and superior to, the civil power”; and thougM Wash- 
ington was clothed with almost dectatorial powers, he did 
not presume to override the civil law, or disregard the : 
orders of the courts, except by express.authority of Con- 
gress or the States. In his file of general orders, covering 
a period of five years, there are but four instances in 
which civilians ‘appear to have been tried by a military 
court, and all these trials were expressly amhorized by 
resolutions of Congress. 

f 
. 

In the au umn of 17’77, the gIoomiest period of the war; 
a powerful hostile army landed on the shore of Chesa- 
peake Bay, for the purpose of invading Maryland and 
Pennsylvania. It was feared that the disloyal inhabitants 
along his line of march would give such aid and infor- 
mation to the British commander as to imperil the safety 
of our cause. Congress resolved “that the executive au- 

thorities of Fenn$ylvania and Maryland, be requested to 
cause all persons within their respective St.ates, notorious- 
ly disaffected, to be forthwith apprehended, disarmed, and 
secured till such time as the respective States think they 
can be released without injury to the common cause.” 
The Governor of Pennsylvania authorized the arrests, 
and many disloyal citizens were taken into custody by 
W7ashington’s officers, who refused to answer the writ of 
habeas corpus which a civil court issued for the release, 
of the prisoners. Very soon afterwards, the Pennsylva- 
nia legislature passed a law indemnifying the Governor 
and the military authwities, and allowing a similar course 
to be pursued thereafter, on recommendation of Congress 
OP the commanding ofker of the army. But this law gave 
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authority only to arrest and hold-not to try; and the act 
was to remain in force only till the end of the next ses- 
sion of the General Assembly. So careful were our fath- 
trs to recognize t,he supremacy of civil law: and to resist 
a.11 pretensions of martial law to authority. 

4. I pass next to notice an event that occurred under 
the Confederation, before the Constitution was adopted- 
I refer to Shays’s Rebellion, in 1787-that rebellion which 
was mentioned by Hamilton in the Federalist as a, proof 
that we needed a strong central government to preserve 
our liberties. During a11 that disturbance t,here was no 
declaration of martial law, and t,he habeas corpus was 
only suspended for a limited time and with very careful 
restrictions. Governor Bowdoin’s order to General Lin- 
coln, on the 19th of January, 1787, was in these words: 
“Consider yourself in all your military offensive opera- 
tions constantly as under the direction of the civil offi- 
cer, save where any armed force shall appear to oppose 
your marching to execute these orders.” 

5. I refer next to a case under the Constitution, the 
rebellion of 1’793 in Western Pennsylvania. President 
Washington did not march with his troops until the judge 
of the United States District Court had certified that the 
Marshal was unable to execute his warrants. Though 
the parties were tried for t.reason, all the arrests were 
made by the authority of the civil officers. The orders of 
the Secretary of War stated that “the object of the expedi- 
tion was to assist the Marshal of the District to make pris- 
oners.” Every movement was made under the direction 
of the civil authorities. So anxious was Washington on 
this subject that he gave his orders with the greatest 
care, and went in person to see t,hat they were carefully 
executed. He .issued orders declaring that, “the army 
should not consider themselves as judges or executioners 
of the laws, but only as employed to support the proper 
authorit.ies in the execution of the laws.” 

6. I next refer to an incident connected wit.h the Burr 
conspiracy, in 1807. The first development of this plot 
were exceedingly alarming. Reports were forwarded to 
President Jefferson, and by him communicated conflden- 
tially to the Senate of the United States, with his recom- 
mendation that Congress pass a law authorizing the sus- 
pension, for a limited period, of the writ of habeas corpus. 
On the 26th of January, the Senate, by a unanimous vote, 
passed a bill authorizing the suspension of the writ for 
three months, in cases of persons WHO were charged’ un- 
der oath with treamisn or misprison of treason. Thus careL 
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~$ully limited an.d restrict.ed, the bill was sent, under the 
seal of secrecy: to the House of Representatives. When it 
was read, the d,o.ors \vere immediately opened; a mothl 
was made to reject, th hill, that it might. not even reach 
its first reading; and: after a ver,y able drbatc of five days. 
it, was rejected by a \-ote of one hlmdred and thirleerl to 
nineteen. 

Sot cont,entl even \\*ith that decided expression of selrti- 
merit? t,wo weeks later7 on the 17th of February, a resoln- 
lion was introduced illto thr House ordering the Commit- 
t,ee on the Judiciary ..tc) bring iu a bill illore thoroughl: 
t.0 protect. the rights of A\n~ei~ican citizens from arrest and 
imprisonment under c-color of authority of thr: Presidellt of 
t,he United States.” ,lftpr a \-crv searching and able de- 
bate. it. was roncludrd that rxisiin g laws afTorded ampit 
protection: but so anx.ious were the rcl~~rcs~~iltatives of the 
people to place the safeQ of the citizen beyoild the reach 
-of doubt., that the resolution came within two votes of 
p’assing in the House. The vote stood .‘,8 yeas to 60 nays: 
and t.hat: too) ‘in the very midst of t,hr thrcatcned con- 
spiracy. 

I will remark in this connection, that, though President 
defferson recommended the passage of the act referred to. 
yet in his correspondence he had prcviouslg expressed 
the opinion that it was unwise. even ‘in insurrection, t,o 
suspend t,he writ of habeas corpus. 

So jealous were our people of any infringement. of t,he 
rights of the cit,izens to the privileges of the writ, t,hat 
in the very midst of the dangers at New Orleans General 
Wilkinson was brought before a court there for having 
neglected promptly to obey a writ of habeas corpus. 

7. I call t.he attention of the court for a moment. to 
Ihe discussion in Congress in relation t,o the action of 
General Jackson, in 1814. at Xew Orleans. It will be re- 
membered t.hat. notwithstanding flagrant war was blazing 
around New Orleans when the General declared martial 
law, yet it was held that he had violated the sanct,ity of 
the courts, a?id he was fined accordingly. Tn 1842 a bill 
was introduced into Congress to reimburse him for t.he 
fine. The debat.e was very able and t.horough. James 
Buchanan, t,hen a member of Congress, spoke in its favor. 
and not one will doubt his willimxness t.o put the conduct 
of Jackson on the most favorable ground possible. I 
.quote from his speech: 

“It had never been contended on t,his floor that a mili- 
t,ary commander possessed t,he power. under the Consti- 
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tut.ion of the Uuiird States, fo declare martial law. No * 
such principle had ever been asserted on this (the Dem- 
ocratic) side of the House. He had then expresslg de- 
clared (and the published report of the debate, which he 
had recently examined? would just.ify him in this asser- 
tion) t.hat we did not contend, strictly speaking, that Gen- 
eneral Ja.ckson had any constitutional right to declare 
martial la\+ at. New Orleans; but that. as this exercise of 
.power was the only means of saving the city from cap- 
ture by t.he enemy, he stood amply justified before this 
country for the act. We placed l,he argument not upon 
the ground of strict constitutional right, but of such an 
‘jverruling necessity as left General Jackson no alVrna- 
tive between the establishment. of martial law and the 
sacrifice of New Orleans to the rapine and lust of the 
British soldiery. On this ground Mr. B. had planted him- 
self firmly at the last session of Congress; and here he 
intended t.o remain.” 

All t,he ieading members took the same ground. It was 
not attempted t,o justify, but only to palliate and excuse 
t,he conduct. of Jackson. 

8. I call attent.ion next to the opinions of our courts 
in regard to martial law and the suspension of the writ 
of habeas corpus7 and first read from t,he opinion of Chief 
Just,ice Marshall in Exparte Bollman: “If at any time 
the public safet; should require the suspension of the 
powers vest.ecl l l l in the court5 of the United 
States, it is for the legislat.ure to say so. That clue&ion de- 
pends on political considerations, on which t.he legisla- 
t.ure is to decide. Until t.he legislature will be expressed, 
t!he court can only see it.s duty, and must obey t.he laws.” 

I also cite the opinion of the late Chief Justice in Ex 
parte Merryman. in which it was decided that the legis- 
lative aut.hority alone c&d suspend the writ of habeas 
corpus. This decision was rendered in 1862! in the Mary- 
land Circuit. 

I shall conclude these cit.ations from our own judicial 
history by reading a few paragraphs from 6he opinion of 
Mr. J&i’& Woodburv in Lut,her v. Borden et al. The 
passage loses none of its force from the fact that it is part 
of a dissenting opinion; for the principles involved in it 
were not st,rictly in issue, nor were they denied by the 
court. After stating his position at length, the learned 
justice says : 

“For convincing reasons like these, in every country 
which makes any claim to political or civil liberty, “mar- 
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h.l law,” as here attempted, and as once practised in 
England against-her own people, has been expressly for- 
bidden there for near two centuries, as well as by the 
principles of every other free c-onstitutional government.. 
(Hallam’s Con& Hist. 420.) And it would be not a little 
extraordinary if the spirit of our instit,utions, both State 
and National, was not much’stronger t.han in England 
against the unlimited exercise of martial law over a whole 
people, whether attempted by any chief magistrate or 
even by a legislature. * l l 

“My impression is t,hat a state of war: whether foreign 
or domestic, may exist, in the great perils of which it is 
competent, under its rights and on principles of national 
law, for a commanding officer of troops under the control- 
ling government t.o extend certain rights of war, not only 
over his camp, but its environs and t.he near field of his 
military operations. (6 American Archives, 186.) But no 
further nor wider. (Johnson c Davis et. al.. 3 Martin, 530, 
551.) On t.his rested t.he justification of one of the great 
commanders of this country and of the age, in a transac- 
tion so well known at New Orleans. Rut in civil strife 
they are not to extend be‘yond the place where insurrec- 
tion exists. (3 Martin. 551.) Nor to portions of the St,ate 
remote from the scene of milit.arg operations. nor after 
the resistance is over. not to persons not. connected with 
it. (Grant v. Gould et al.. H. Black, 69.) Nor even within 
the scene can t’hey extend to the person or property *of 
citizens against whom no probable cause exists which 
may justify it. (Sut,ton v. Johnson. D. & l?. 549.)” 

I cannot leave this branch of mv argument without for- 
tifying my position by the authority of two of the great- 
est names on the roll of British jurists. To enable me to 
do this, I call at.tention to t,he celebrated trial of the Rev. 
John Smith, missionary at Demerara in British Guiana. 
In the year 1823 a rebellion broke out in Demerara. ex- 
tending over some fift,y plantations. The governor of the 
.district immediat,ely declared martial law. A number of 
the insurgents were killed, and t.he rebellion was crushed. 
It was alleged t,hat the Rev. John Smith. a missionary 
sent out by the London Missionary Society. had been an 
aider and abettor of the rebellion. A court-martial was 
appointed, and, in order to give it the semblance of civil 
law, the Governor-General appointed the chief jnst.ice of 
the district as a staff officer, and then detailed him as 
president of the court fo try t,he accused. All the other 
members of the court were military men. and he was 
made a military officer for the special occasion. Mission- 



’ a.ry Smith was tried, found guilty, and sentenced to be 
’ hung. The proceedings came to the notice of Parliament, 

and were made the subject of inquiry and debate. Smith 
died in prison before the day of execution, but the trial 
gave rise to one of the ablest debates of the century, in 
which the principles involved in the cause now before 
this court were fully discussed. Lord Brougham and Sir 
James Mackintosh were among the speakers. In the 
course of his speech, Lord Brougham said: 

“No such thing as martial law is recognized in Great 
Britain, and courts founded on proclamations of martial 
law are wholly unknown. l * l * Suppose I were 
ready to admit that, on the pressure of a great. emergen- 
cy, such as invasion or rebellion, when there is no time 
for the slow and cumbrous proceedings of the civil law, a 
proclamation may justifiably be issued for excluding the 
ordinary tribunals, and directing that offences should be 
tried by a military court-such a proceeding might be 
justified by necessity; but it could rest on that alone. 
Created by necessity, necessity ,must limit its continu- 
ance. It would be the worst of all conceivable griev- 
ances-it would be a calamity unspeakable-if the whole 
law and constitution of England were suspended one hour 
longer than the most imperious necessity demanded. 

l .  l * I know that the proclamat.ion of martial law 
renders every man liable to be treated as a soldier. But 
the instant the necessity ceases, that instant the state of 
soldiership ought to cease, and the rights, with the rela- 
tions, of civil life to be restored.” 

The speech of Sir James Macintosh, who was perhaps 
the very first English jurist of his day, is in itself a mag- 
azine of legal learning, and treats so fully and exhaus- 
tively the sub,ject of martial law and military tribunals 
that I shall take the liberty of quot,ing several passages. I 
do this with less hesitation because I have found no ar- 
gument so full and complete, and no authority more per- 
fectly applicable to the cause before this court. 

‘*On the legality of the trial, sir, the impregnable speech 
of my learned friend has left me little if anything to say: 
The only principle on which the law of England tolerates 
what is called “mart.ial law” is necessity! its introduction 
can be justified only by necessity: its continuance re- 
quires precisely the same justification of necessity; and 
if it survives the necessity, in which alone it rests, for a 
single minute, it becomes instantly a mere exercise of 
lawless violence. When foreign invasion or civil war 
renders it impossible for courts of law to sit, or to en- 
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force the execution of their judgment,, it. becomes neces- 
sary to find some rude substitute for t,hcm, and to employ 
for that purpose the military, which is the only remain- 
ing force in the community.” 

I desire lo call part.icnlar abtcntiou to the sentences 
which lay down the chief condition that can justify mar- 
tial law, and also n1ar.k the boundary between martial 
and civil law. 

‘While the lajvs are silenced by t,he noise of arms,’ the 
rulers of the armed force must punish, as equitably as 
they can, those crimes which threaten their own safety 
and that of society, but no longer-every moment beyond 
is usurpation. As soon as the laws act, every other mode 
of punishing supposed crimes is itself an enormous 
crime. If argument, be not enough on this subject-if, in- 
deed, the mere st.atement be not the evidence of its own 
truth-7 appeal to the highest and most venerable au- 
thority known to our law.” 

He proceeds to quote Sir Mat,thew Hale on martial law. 
and cites the case of the Earl of Lancaster, to which I have 
already referred, and then declares: 

“No other doctrine has ever been maintained in this 
country since the solemn Parlia.mentary condemnation of 
the usurpations of Charles I., which he was himself com- 
pelled to sanction in t.he Petition of Right. In none oi 
the revolutions or rebellions which have’since occurred 
has martial law beeu exercised, however much, in some 
of them the necessit.y might seem to exist. Even in those 
most deplorable of all commotions which tore Ireland in 
pieces in the last years of the eighkenth century-in the . 
midst of ferocious revolt. and cruel punishment-at thp 
very moment. of legalizing these martial jurisdictions in 
1799, the very Irish statute which was passed for that 
purpose did homage to the ancient a.nd fundamental prin- 
ciples of t.he law in the very act of departing from them. 
The Irish statute. 39 George III.. chap. 3, aft,er reciting 
that martial law had been succPssfulIy exercised to t,he 
restoration of peace:so far as to permit t.hc course of thr 
common law partially tn take place!. hut. that the rebel- 
lion cont.inued to rage in considerable park of thr king- 
dom, whereby it has become necessary for Parliament 
to interpose. goes on to enable t.hc Lord J,ieutenanf. “tc 
punish rebels by court-mart.ial.” This statute is thr m’ost 
posit.ive declaration that.. wbero the common law can hi 
exercised in some parts of Bhe country. martial law can- 
not be established in ot,hers, t,hough rebellion actually . 
prevails in those others. without an extraordinary inter- 
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position of the supreme 1egislatil.e authority itscrl 
* * * * l l * f  * * * 

“I have already quoted from Sir Matthew Hale his po- 
sition respecting the tvvofold operation of martial lalv- 
as it affects the army of t,he power 11.hich exercises it: 
and as it acts against the army of the enemy. That, great 
judge, happily unused to standing armies: and reasonably 
prejudiced against military jurisdiction: does not, pursue 
his distinction through all lt,s consequences, and assigns a 
ground for the whole lvllich \vill support 0111~ one of its 
parts. The necessity of order and discipline in an army 
is, according to him. the reason \,-I-IJ- the law tolerates 
this departure from its most valuable nrles: bnt this ne- 
cessity Only justifies the exercise of rllartial law over the 
army of our own stab>. One part of it has since been 
annually taken out of the common la\\- and provided for 
by the Mutiny Act,, which sttbjects t,he luilitary offences 
of soldiers only to punishment. lty military counts even 
in time of peace. Hence we may now be said annually 
to legalize military law; which, holvever, differs essen- 
tially from martial law. in being confined to oft’ences 
against military discipline, and in not extending to any 
persons but t,hose who are members of t,he army. Mar- 
tial law exercised against enemies or rebels cannot, de- 
pend on the same principle. for it is certainly not int,end- 
ed to enforce or preserve discipline among them. It 
seems to me to be only a more regular and convenient 
mode of exercising the right t,o kill in war-a right origi- 
nating in self-defense. and limited to those cases where 
such killing is necessary as t.he means of insuring t,hat 
end. Martial law put in force against. rebels can only be 
excused as a mode of more deliberately and equit.ably se- 
lecting the persons from whom quart.er ought. t.o he with- 
held in a case whei*e all have forfeited their claim to it. 
It is nothing more than a sort of better regulated decima- 
Con. founded upon choice. instead of chance, in order to 
provide for t.he safety of t.he conquerors. without, t.he hor- 
rors of undistinguished slaughter; it, is justifiable only 
where it is an act of mercy. Thus t.he matter stands by 
the law of ilations. But by the law of England it cannot 
be exercised except. where t.he jurisdict.ion of courts 01 
justice is interrupted by violence.. Did this necessity ex- 
ist at Demerara. on the 23th of October. 1823? \x;aS it On 
that day impossible for bhe courts of law to try offenses? 
It is clear that,, if t.he case be t,ried by the law of England, 
and unless an affirmative answer tan be given to these 
questions of fact. t,he court-martial had no legal power 

r ;  
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to try Mr. Smith.” 

After presentin, 0‘ arguments to show that a declaration 
of martial law was not necessary, the learned jurist con- 
linues : 

“For six weeks, then, before t.he court,-martial was as- 
sembled, and for twelve weeks before that court pro- 
nounced sentence of death on Mr. Smit,h, all hostility had ! 
ceased, no necessity for t.heir existence can be pretended. 
and every act which they did was an open and deliberate 
defiance of the law of England. 

Where, then, are we t,o look for any color of law in 
these proceedings? Do t,hey derive it from the Dutch 
law? I have diligently examined the Roman law, which 
is th’e foundation of that system, and the writings of those 
most eminent jurists who have contributed so much to 
the reputation of Holland. I can find in them no t,race 
of any. such principle as martial .law. Military law, in- 
deed, is clearly defined; and provision is made for the 
punishment by military judges of the purely military of- 

@ fenses of soldiers. But. t,o any power of extending mili- 
tary jurisdiction over t,hose who are not soldiers, there is 
not an illusion. I will not furnish a subject for the pleas- 
antries of my right honorable friend, or tempt him into 
a repetition of his former innumerable blunders, by nam- 
ing the greatest of these jurists: lest his date, his occupa- 
tion, and his rank might be again mistaken, and the ven- 
crable President of the Supreme Court of Holla.nd might 
be once more called a “clerk of the States General.’ 
“Persecutio militis,” says that learned person, pertiner 
ad judicem militarem quando delictum sit militare, et ad 
judicem communem quando delicturn sit c.ommune. Far 
from supposing it to be possible that t.hose who were 
not soldiers could ever be triable by, military c0urt.s for 
crimes not militarv. he expressly declares the law and 
practice of lhe United Provinces to be. that even soldiers 
are amenable, for ordinary offences against society. to the 
court of Holland and Friesland. of which he was long 
the chief. The law of Holland, t,herefore, does not justify 
this trial by martial law. 

“Nothing remains but some law of the colony itself. 
Where is it? It is not alleged or alluded to in any part 
of this trial. We have heard nothing of it this evening. 
So unwilling was I to believe that this court-martial 
would dare to act without some pretense of legal author- 

1 ity, that I suspected an authority for martial law would 
be dug out of some dark corner of a Guiana ordinance. 
T knew it was neither in the law of England nor in that 
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of Holland; and I now believe that it does not exist even 
in the law of Demerara. The silence of those who are 
interested in producing it is not my only reason for this 
belief. I happen to have seen the instructions of the 
States General t,o their Governor of Demerara, in Novem- 
ber, 1792, probably the last ever issued to such an officer 
by that illustrious and memorable assembly. They speak 
at large of councils of war, both for consultation and for 
judicature. They authorize these councils to try the mili- 
tary offenses of soldiers; and therefore, by an inference 
which is stronger than silence, authorize us to conclude 
that the Governor had no power to subject those who 
were not soldiers to their authority. 

“The result, then, is, that the law of Holland does not 
allow what is called “martial law” in any case; and that 
the law of England does not allow it without a necessity. 
which did not exist in the case of Mr. Smith. If, then, 
martial law is not to be justified by the law of England, 
or by the law of Holland, or by the law of Demerara, what 
is there to hinder me from affirming, that the members of 
this pretended court had no more right t,o try Mr. Smith 
than any other fifteen men on the face of the earth; that 
their acts were nullities, and their meeting a conspiracy; 
that their sentence was a direction to commit a crime; 
that if it had been obeyed, it would not have been an exe- 
cution, but a murder; and that they, and all other par - 
ties engaged in it, must have answered for it with their 
lives?” 

May it please the court, many more such precedents as 
I have already cited might be added to the list: but it is 
unecessary. They all teach the same lesson. They en- 
able us to t.race from its far-off source the progress and 
development of Anglo-Saxon liberty; its innumerable con- 
Uicls with irresponsible power; its victories, dearly 
bought, but always won-victories which have crowned 
with immortal honors the institutions of England, and left 
their indelible impress upon the Anglo-Saxon mind. These 
principles our fathers brought with t.hem to the New 
World, and guarded with sleepless vigilance and relig- 
ious devotion. In its darkest hour of trial, during the late 
Rebellion, the republic did not forget them. So complete- 
ly have they been impressed on the minds of American 
lawyers, so thoroughly have they been ingrainedinto the 
very fibre of American character, that notwithstanding 
the citizens of eleven States went off into wild rebellion. 
broke their oaths of allegiance to the Constitution, and 
levied war against their country, yet, with all their 



crimes upon them, t,here was still iu the minds of those 
men, during all the st.ruggle, so deep and enduring an 
impression on this great subject t.hat, even during their 
rebellion, the courts of the Southern States adjudicated 
causes like the one now before you in favor of t,he civil 
law and against courl,-ma.rtial established under military 
authorit,y for the trial of citizens. In Texas. Mississippi, 
Virginia7 and other instrrgeut. States. by the order of the 
Rebel President. the writ of habeas corptls WRS suspend- 
cd, mart,ial law was declared. and prop-~)st-nlarshais were 
appoint.ed to exercise milit,ary authority. Rut when civil- 
ians: arrest,ed by military autl1orit.y. petitioned for release 
by writ of habeas corpus: in every case save one the writ, 
was granted. and it \vas decided that tllerc conld be no 
suspension of the writ, or declarntiotl of mart.ial law by 
the Executive, or by any other than the supreme legisla- 
t.ive authority. The men who once stood high on the list, 
of American lawyers. such as Alexander H. Stephens. 
Albert. Pike, and General Houston. wrote lett.ers’and made 
speeches against t.he practice until it was abandoned. In 
the year 1862. !.;c commander-in-chief of the Rebel ar- 
mies, compelled by the force of public sentiment. pub- 
Zshed a 9general order disclaiming any right or claim of 
right lo establish martial law or suspend the writ of ha- 
beas corpus without the aut.hority of the Rebel Con- 
gress. 

I said t.here was one exceptional inst%nce. -1 judge of 
the Supreme Cnurt of Texas. in the first excitement of 
the Rebellion, refused to issue a writ of habeas corpus to 
release from military arrest a citizen charged with dis- 
1oyalt.y to t,he Rebel government. He wrot,e his opinion, 
and delivered it,: but he was so much agitated when h@ 
found t,hat he stood alone among judges on that great 
question of human right.s that he went t.o t.he honk of rec- 

‘ords in which his opinion was recorded. and with his own 
hand pincked t,he leaves from the volume and destroyed 
them. He also dest,royed t.he original copy, that it might 
never be put in type, aud, having dest.roged evervthinp 
but the remembrance of it, ended his life bv suicide. T 
believe he alone among Rebel judges vent,ured to recognize 
martial law declared without legislative authorit,>-. 

The spirit of libert’y and law is well embodied in this 
one sent rice of De Lolme: 

e, 
“The arbit.rary discret,ion of 

any man ‘s t,he law of tyrants: it, is always unknown, it 
is different in different men. it is caused. and denends 
upon constitution, temper. and passion: in the best. it is 
oftentimes caprice, in the worst it is every vice, folly, 

I) 

k t. 
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and passion to which human nature is liable.” And yet, 
if this military commission could legally try these peti- 
t,ioners, its authority rested only upon the will of a single 
man. If it had the right to try these petitioners, it had 
the right to try any civilian in the United States; it had 
the right to try your Honors, for you are civilians. 

The learned gentlemen tell us that necessity justifies ’ 
martial law. But whit is the nature of that necessity. 
If, at this moment, Lee, with his Rebel army at one end 
of Pennsylvania avenue, and Grant, with the army of the 
Union at the other! with hostile banners and roaring guns: 
were approaching this Capitol, t.he sacred seat of justice 
and law, I have no doubt. t.hey would expel your Honors 
from the bench, and the Senate and House of Representa- 
.tives from their halls. The jurisdiction of battle would 
supersede the jurisdiction of law. This court would be 
silenced by the thunders of war. 

If an earthquake should shake the city of Washington, 
and tumble this Capital in ruins about us, it would drive 
your Honors from the bench and, for the time, volcanic 
law would supersede the Constitution. 

If the Supreme Court of Herculaneum or Pompeii had 
been in session when the fiery ruin overwhelmed those 
cities, its authority would have been suddenly usurped 
and overthrown; but I question the propriety of calling 
that law which. in its very nature, is a destruction or - 
suspension of all law. 

From this review of the history and character of mar- 
tial law I am warranted, by the uniform precedents of 
English law for many centuries, by the uniform practice 
of our fathers during the Colonial and Revolutionary pe- 
I’iods, by the unanimous decisions of our courts under 
the Constitution, and by the teachings of our statesmen, 
to conclude,- 

1. That the Executive has no aut’hority to suspend the 
writ of habeas corpus, or to declare or administer mar- 
tial law; much less has any military subordinate of the 
Executive such authorit,y; but these high functions be- 
long exclusively to t.he supreme legislative authority of 
the nation. 

2. That if, in.the presence of great and sudden danger. 
and under the pressure of overwhelming necessity, the 
Chief Executive should, without legislative warrant, sus- 
pend the writ of habeas corpus, or declare martial law, 

‘t he must not look to the courts for juslification. but to the 
legislature for indemnification. 

3. That no such necessity can be pleaded to justify 
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the trial of a civilian by a military tribunal? when the 
legally authorized civil courts are open and unobstructed. 

It will be observed that in this discussion I have not 
alluded to the legal status of citizens of t,hose States which 
were declared, both by the legislat,ive and executive de- 
partments of t.he government, to be in rebellion against 

* the United States. It has been fully sel.tled, not only by 
the other co-ordinate branches of the government, but by 
this court, that those States cc\nstitut,ed a belligerent gov- 
ernment de facto, against which t.he Federal government 
might proceed with all the appliances of war, and might 
extend absolut,e military jurisdiction over every foot of - 
rebel territory. But the military jurisdiction thus con- 
ferred by the government did not extend beyond the 
territory of the rebellious States. except. where the tide 
of war actually swept. beyond t.hose limits, and, by its 
flaming presence made it nnpossible for the civil courts , 

’ to exercise their functions. The case before your Honors 
comes under neither of these conditions; hence, the laws 
of war are inapplicable-to it. 

The military commission. under our government,, is of 
recent origin. It was inst,ituted by General Scott, in Mex- 
ico, to enable him, in the absence of any civil authority, to 
punish Mexican and American citizens for offences not 
provided for in the Rules and Articles of War. The pur- 
pose and character of a military commission may be seen 
from his celebrated Order No. 20, published at Tampico. 
It was no tribunal with authority t.o punish, but merely a 
committee appointed to examine an offender and advise 
the c’ommanding general what punishment t,o inflict. It 
is a rude substilute for a court of jusbice in the absence 
of civil law. 

Even our own military aut.horities. who have given so 
much prominence to these commissions. do not claim for 
them the character of tribunals est.ablished by law. The ! 
Judge Advocate General says : “Military commissions have 
grown out of t.he necessities of the service, but their pow- 
ers have not been defined, nor t,heir mode of proceeding 
regulat.ed by any stat,ute law * * l ’ In a military 
department the milit,ary commission is a substitute for 
the ordinary Stat,e or United Stat.es court! when the lat- 
ter is closed by the exigencies of war, or is without the 
jurisdiction of the offence committed.” 

The only ground on which the learned counsel attempt 
to est,ablish t.he authority of t,he military commission to I 
try these petit.ioners is that of the necessity of the case. 
I answer, there was no such necessity. Neither the Con- 
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stitution nor Congress recognized it. I point to the Con- 
stitution as an arsenal stored with ample powers to meet 
every emergency of national life. No higher test of its ” 
completeness can be imagined than has been afforded b! 
the great Rebellion, which dissolved the municipal govern- 
ments of eleven States, and consolidated them into a’gi- 
gantic traitorous government de facto, inspired with the 
desperate purpose of destroying Ihe government of the 
United States. 

From the beginning of the Rebellion to its close:. Con- 
. gress, by its legislation, kept pace with the necessities ot 

the nation. In sixteen carefully considered laws, the na- 
tional legislature undertook to provide for every contin- 
gency, and to arm t’he Executive at every point with the 
solemn sallction of law. Observe how perfectly the case 
of the petitioners was covered by the provisions of law,’ 

The first charge against them was “conspiracy. against 
the government of the United States.” In the act ap- 
proved July 31, 3861, that verv crime was fully defined. 
and placed within the jurisdiction of the District and Cir- \ cuit Courts of the United States. 

Charge 2: “Affording aid and comfort to rcb&ls against 
the government of the Unit.ed States.” In the act ap- 
proved July 17, 1862, this crime is set forth in the very 
words of the charge, and it is provided that “such person 
shall be punished by imprisonment for a period not ex- 
ceeding ten years; or by a fine not exceeding ten dollars. 
and by the liberation of all his slaves: if any he have; or 
by both of. said punishments! at the discretion of the 
court.” 

Charge 3: “Inciting Insurrection.” In Brightly’s Di- 
gest there is compiled from ten separale acts a chapteF 
of sixty-four sections on insurrection, setting forth, in the 
fullest manner possible, every mode by which citizens 
may aid in insurrection, and providing for t.heir trial and 
punishment by the regularly ordained courts of the United 
States. 

Charge 4: “Disloyal pr&ices.” The meaning of 6his 
charge can only be found in the specifications under it 
which consist m discouraging enlistments and making 
preparations to resist a draft designed to increas! the 
army of the United States. These offences are fully de- 
fined in the thirty-third section of the act of March 3.1864. 
‘(fgr Enrolling and Calling out the Nat.ional Forces.” and 
ti t.he twelfth section of ,the act. of February 24, 1864. 
amendatory thereof. The provost-marshal is authorized 
to arrest such offenders, but he must deliver, them per 
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for trial to the civil authorities. Their t,rial and punish- 
ment are expressly placed in the jurisdiction of the Dis. 
trict and Circuit Courts of the United States. 

Charge 5: “Vioiations of t.he laws of war.“-Which, ac- 
cording to the specifications, consisted of an attempt,. 
through a secret organization. to give aid and comfort 
to rebels, This crime is amply provided for in the laws 
referred to in relation to t,he second chargp. But Con- 
gress did far more than t,o provide for a case like this. 
Throughout the eleven rebellious Stat,es it clothed t,he 
military depart,ment with supreme power and authority. 
State constitutions and laws, the decrees and edicbs of 
courts, were all superseded by the laws of war. Even in 
States not in rebellion. but. where t.reason had a foothold. 
and hostile collisions were likely to occur. Congress au- 
thorized the suspension of the wrid of habeas corpus, and 
directed Qhe army to keep’the peace. 

But Congress went further still. and authorized the 
President, during t,he Rebellion, whenever, in his judg- 
ment, the public safety should requr’re it., to suspend tht> 
privilege of thp writ of habeas corpus in any 2Xat.e or Ter- 
ritory of t,he United Stafes, and order t,he arrest of any 
persons whom he might believe dangerous to the safetl 
of the republic, and hold t,hem till the civil authorities 
could examine into 6he nature of their crimes. But this 
act of March 3? 4863, gave no authority to try the person 
by any milit,ar;r t.ribunal, and it commanded judges 01 
the Circuit, and District Courts of the United States. when- 
ever the grand jury had adjourned it.s sessions. and found 
no indictment apainst such persons. t,o order their imme- 
diate discharge from arrest. All these capacious powers! 
&were conferred upon the military department,. but there is 
no law on the statute-book in which’ the tribunal t.hat 
-tried t’he petitioners can find the least recognition. 

I wish to call the attentiqn of your Honors to a circum- 
stance showing the sentiment on this subject. of the House 
of RepresenBatives of the Thirty-eighth Congress. Near 
the close of that. Congress. when the ,Miscellaneous Appro- 
priation Bill, which authorized the disbursement of sever- 
al millions of dollars for t.he civil expenditures of the gov- 
ernment, was under discussion, t,he House of Representa- 
tives, having observed wit,h alarm the growing tendencv 
t,o break.down fhe barriers of law..and drsirine to protect 
the rights of citizens as well as to preserve the Union 
added to f.hP appropriation bill the, following section : 
“And be it* furt.her enacted. That. no person shall he tried 
by court.-martial or military commission in any State or 
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Territory.where the courts of the United States are open! 
except persons actually mustered or commissioned or a~- 
pointed in t.he milita!y or naval service of the United 
States, or rebel enemies charged with being spies.” 

The section was debated at length in the Senate, and 
although almost every Senator acknowledged its justice. 
yet, and the nation was then in the very mid-whirl and 
fury of the war, it. was feared that the Executive might 
thereby be crippled, and the section was st.ricken out. The 
bill came back to the House; conferences were held upon 
it, and finally, in the last. hour of the session, the House 
deliberately determined that. important as the bill was to 
the interests of’the country, ihey preferred it should not 
become a law iT that sAlon \vere stricken. out. 1 beg 
leave to read some passages from thr remarks of one of 
the noblest: ablest and rnost patriotic 1nr11 that have hon- 
ored lhis nation during the war-thai great, man. so lately 
taken from us, Henry \Vinter Davis. of Maryland. After I 
reporting the provisions of the bill agrrrd upon ,by the 
committee of conference, he said: 

“Under these circumstances it remained for a -majority ’ 
of the House committee to determine between the great 
result of losirfg an important. appropriatiol1 bill, or. after 
having raised a question of this magnit~~tle. touching so 
nearly the right of every citizen to his personal liberty 
and the very endurance of Republican institutions. and to 
insur6 its consideration fastened it, on an appropriation 
bill, to allow it to be stricken out as,a matter of secondary g 
impo?tance. The committee thought that their duty to 
their constituents. to the House, and to themselves, would 
not allow them to provide for any pecuniary appropria- 
tions at the expense of so grave a reflection on t.he fun- 
damental principles of the government. ’ * * l 

“The pract.ice of the government has introduced into 
t,he jurisprudence of t,he United States principles un- 
known to the laws of the United States. loosely described 
under the general term of the rules and usages of war 
and new crimes, defined by no law, called military , 

s offenses ; and without t,he authority of any - 
statut.e, constitutional, 01 unconstitutional. pointing 
lhese laws onfined bs- t,he usage of the wol’ld 
to enemies 1 another -a territory-against, oiir own 
citizens iri our own territory! has repeatedly deprived 
many cjtizens of the United States of their liberty, has 
condemned many t.o death. who have only been redeelined 
from that extreme penalty by the kindness of the Presi- 
dent’s hart., aided doubtless by the serious scrpules he i 
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cannot but feel touching the legality of t.he judgment that 
assigned them to death. 

“There have been many cases in which judgments 01 
confinement in the’ penitentiary hare been inflicted for 
acts not punishable, either under the usages of war 01 
under any statute of the United States prescribe the pun- 
ishment have been visited with other and severer punish- 

‘merits by military tribunals; violations of contract with 
the government,, real or imputed, have been construed by 
these tribunals into frauds, and punished illegally a: 
crimes; excessive bail has been demanded, and when fur- 
nished impudently refused; and the attempt of Congress 
to discriminate between crimes committed by persons in 
the militar 7 forces and citizens not. in t,hose forces, has 
been annu led, and the very offences it, specifically re- I 
quired to be tried before t,he courts of i,he United States 
have been tried before militar; t.ribunals dependent UPOL 
the will of t,he President. l ’ .* 

“The committee remember that s&h things are incon- 
sistent with t.he endurance of Republican government 
Before these alternatives they could not hesitate. The) 
thought il best., now, at this time? to leave this law stand- 
ing as a broken dike in the midst of t.he rising flood of 
lawless power around us: to show to this generat,ion how 
high that flood of lawless power has risen in only three 
years of civil war, as a warning to t.hose who are to come 
after us, as an awakening to t,hose who are now with us 

# “They have, therefor?, come to t.he det.ermination, so 
far as the constitutional privileges and prerogatives of 
this House will enable them to accomplish the result, that 
this bill shall not become a law if t.hese words do not stand 
as part of it-the affirmation by the Representat,ives of 
the States and of the people of the inalienable birthright 
of every American citizen; and on that. question they ap- 
peal from Ihe judgment of the Senate t,o the judgment of 
the American people.” 

The appeal was taken; the bill failed; and the record . 
of its failure is an emphatic declaration that t.he House 
of RepresenMives have never consented to the establish- . 
ment of any t,ribunals except those authorized by t,he Con- 
stittition of the United States and the la% P Congress. 

There, was one point suggested rath d than insisted 
upon by the opposing counsel. which it. requires but litt,le 
more than a sta.tement, to answer. Tn their brief. the 
learned gentlemen say that.. if the military t,riblmal had 
no jurisdict.ion, t.he petitioners ‘may be held as prisoners 
captured in war: and handed over by the military to f,hl: 
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civil authorities, to be tried for their crimes under the 
acts of Congress., and before the dourt.s of the United 
States. The answer to this is, that the petitioners were 
never enlisted, commissioned, or mustered in the service 
of the Confederacy; nor had they been within the Rebel 
lines, or within any theatre of act.ive military operations: 
nor had they been in anv way recognized by the Rebel 
authorities as in t.heir service. They could not have been 
exchanged as prisoners of war; nor, if all the charges 
against them were true, could t.hey bc brought uuder the 
leghl definition of spies. There appears to be no grouno 
whatever for calling t.hem prisoners of war. The ‘sugges- 
tion of our opponents that the petitioners should be hand- 
ed over lo the civil authprities for trial is precisely what 
they petit.ioned for, and what,. according to the laws of 
Congress, should have been done. We do not ask that they 
shall be shielded from any lawful punishment, but that 
they shall not be unlawfully punished. as they now are. 
by the sentence of a tribunal which had no jurisdiction 
over either their persons or the subject-matt,er of the 
charges. 

The only color of aut.horihv for such a trial was found 
in the President’s proclamation of September 24t.h, 1862. 
which was substant.ially annulled by the Habeas Corpus 
Act of March 3d, 1863, and the subsequent Presidential 
proclamation of September 15th, 1863. Ry these acts, the 
military authority could only arrest, and hold disaffected 
persons till after a session of the United States District 
Court. 

May it please the court, I have thus reviewed the prin- 
ciples upon which our government was founded, the prac- 
tice of the fathers who founded it, and t.he almost unani-. 
mous sentiment of its presidents, congresses and courts. 

I have shown that Congress undert.ook t.o provide for 
all the necessities which the Rebellion imposed upon the 
nation; that it provided for t,he trial of every crime imput- 
ed to the petitioners, and pointed out expressly the mode 
of punishment. There is not a single charge or specifl- 
cation in the petition before you-not a single allegation 
of crime-that is not expressly provided for in the laws 
of the Unit.ed States; and the courts are designated before 
which such offenders may be t.ried. These courts were 
open during the trial. and had never been disturbed by 
the Rebellion. The Military Commission on the tenth 
day of its session wilhdrew from the room where it had 
‘been sitting, t.hat the Circuit Court of the Unit,ed States 
might hold its regular term in it.s own chamber. For 
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the next t.en days the Commissioll occupied, by permis- 
sion, the chamber ot t.he Supreme Court of the State of 
Indiana, but, removed to another hall when the regular 
lerm of that court began. This Military Commissioll sat 
al a place two hundred miles beyond the sound of a hos- 
tile gun, in a St.ate t,hat had never felt, t,he touch of mar- 
tial law,-that had never been defiled by the tread of a 
host.ile Rebel foot,. fJsc,ept. on a rcmol,c border, and the11 
but for a day. That State, wit,h all it,s laws and coil&.’ 
with all its .sccurities of personal righls anfi privilrges 
is declared by the opposing counsel 1.0 have bcrn com- 
pletely and absollltcly under the control of martial laws 
that. not only- thr Constitution and la\?-s of Indiana. but 
t,he Constitution and laws of thp [Tnitcd States. w~rc 
wholly suspendctl. so that no writ. i!ijllocbion. pr’,hibi- . 
t,ion. or mandate of any Dist.rict or Circuit. Court of the 
United States. or even of this august tribmlnl. was of an) 
binding force or authority whatcvcr. except by tbt? per- 
mission and at the plpasuro of a milit,ary commander. 

Such a doctrinal. may if. pieasp t,hc court,. is too n1011- 
strous to be tolerated for a moment; and I trust and be- 
lieve that.. when this cause shall hare been heard and 
considered. ii will . . receir e its j11st and final 
c:ondemnal.ion. I-0111 decision will mark a11 cril 

in American history. The, just and final scttlPmcnt of ” 
t,his great question will take a high place among t,he great 
achievements which have immorialized this decade. Tt 
will establish forever this truth. of inest,imablc value to 
us and to mankind. that a. republic can wield the vast 
enginery of war withollt. hrcaking down the safeguards 
of liberty; can suppr~s insurrect.ion, and put down rebel- 
lion. however. formidablr. wit,hout destroying the buI- 
warks of law: can, hy t.he might of it,s armed millions 
preserve and drfcnrl both nationality and liberty. Victn- 
ries on the firld were of priceless valnc, for t,hey plucked 
the life of Ihr pcpllblic out of the hands of its encmics; bul 

“Peace bath her victories 
pi0 less rrnon-ncd t.lian war,” 

and if the prdtection of law shall. by your decision. bc 
ext,ended over every acre of our pCaccfu1 territory. you 
will hare rendered thP great, decision of the century. 

When Pericles had made Greece immortal in arts and 
arms, in liberty and law, he invoked t,he genius of Phidia? 
to devise a monument which should symbolize t.he beauty 
and glory of At.hens. That artist selectned for his themr 
the tuteIar divinit,y of Athens, the dove-born gdddes? 
protectress of arts ,and arms, of industry and law. who 



63 
typified the Greek conception of composed, majestic, uu- 
relenting force. He erected on t.he height.s of the Acrup 
olis a colossal statue of Minerva, armed with spear and 
helmet, which t.owered in awful majest.y above the sur- 
rounding t.emples of the gods. Sailors on far-off ships be 
held the crest and spear, of the goddess, aud bowed wit‘ 
reverent awe. To every Greek she xvas the symbol of 
power and glory. But Ihe Acropolis, \\.ith its temples tmi 

statues, is now a heap of ruins. The visible gods have 
vanished in the clearer light of mod~ru c:i\-ilizatiou. We 
cannot restore the decayed emblems of ancient Greece 
but it is in your po\ver, 0 Judges, to erect in this citadel 
of our liberlies a monument, more lasliug t.han brass- 
invisible indeed bo Ihe q-e of flesh. bllt visible to t.he fyp 
of the spirit as the awful form and figure of Justtce. 
crowning and adorning the republic: rising above the 
storms;of political strife, above t.he din of battle, above 
the earlhquake shock of rebellion; seen from afar, and 
hailed as protector by the oppressed of all nations; ,dis- 
pensing equal blessings, and covering with the protecting 
shield of law the weakest, t.he humblest. the meanest, and 
until declared by solemn law unworthy of protection 
the guiltiest of its citizens. 





Opinion of Judge Ira E. Robinson 
IN RE 

Jones, Boswell, Batley and Paulson 
HABEAS C’ORPUS 

May citizens accused of civil offenses be tried, sen- 
kneed, and imprisoned or executed, by military commis-- 
sions at the will of the Governor of this State, notwith- 
standing the civil courts having jurisdiction of the of- 
fenses are open? This is the question made by the rec- 
ord in these cases. It is none other. ru’or can it be re- 
duced to any other. The question is not that of the power 
of the Governor to use t’he milit.ia to execute the laws,. 
suppress insurrection, aud repel invasion. That the Gov- 
ernor has constitutional and statutory power so t6 use the” 
militia and thereby to arrest persons as far as it is reas- 
onably necessary, no one will denv. But because the 
Governor has this power. must judic’ial construction run 
random and thrust upon the citizens of this State military 
courts for the t.rial of civil oflenses, in the very face of 
t,he direct inhibitions against such procedure contained 
in our Constitution, and regardless of all const.itutionaI 
guaranties? 

Sot a case cited in the majoritv opinion, other than the 
former decision of the majority’in the 5ancc and Mays 
cases, not an authority relied on by the majority in these 
present cases or those former ones: sustains the holding 
that citizens may be tried and condemned for civil of- 
fenses by military commissions at the unrestrained will 
of t.he executive when the courts having jurisdiction of’ 
t,hosc offenses are open and operative. 

But whatever might be the lam elsewhere, our own 
Constitution should control. The doctrine promulgated by 
t,he majority and that Constitution can not stand togeth- 
er. They are totally at variance. By t.he most direct and’ 
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explicit provisions, the people of t.his St,ate when they 
adopted the Constitution supposed t.hey had forever pre- 
cluded insistence upon such arguments as the. majority 
opinion puts forth. They. meant to guard against such 
misconception of constitutional libertv as that into which 
the majority of the court has fallen. The people declared 
against the suspension of the Constitution at any time, 
war or no war, on any plea whatsoever. Y-et the major- 
ity of this court holds that it may be suspended when- 
ever the Governor by proclamation, right or wrong! sees 
fit to suspend it. The people ordained that the privilege 
of the writ of habeas corpus should never under any cir- 
cumstances be suspended. Yet the holding of the major- 
ity is t.o the effect that t,he Governor may make that 
sacred writ totally unavailing. The people further or- 
dained that no citizen not in the military service should 
ever be called to answer before a milit.ary court for a 
civil offense. Yet the majority holds that any citizen 
may be subject t,o trial and condemnation before a mili- 
tary commission whenever the Governor sees fit to dis- 
place the civil court.s by a proclamation t.o that effect. 

How can the majority decision in these cases and the 
former ones be upheld in the face of the Constitution of 
this State? Hear some of its plain provisions again, and 
then say if the ConstiMion may be departed from, and a 
citizen not a soldier subjected to trial and punishment 
before a military commission for a civil offense: 

“The provisions of the Constitution of the United 
States, and of this State, are operative alike in a period of 
war as in time of peace, and any departure therefrom, or 
violation thereof, under the plea of necessit..y, or any oth- 
er plea, is subversive of good government, and tends to 
anarchy and despotism.” Art. 1, sec. 3. 

“The privilege of the writ of habeas corpus shall not 
.be suspended. No person shall be held to answer for 
treason, felony, or ot.her crime, not cognizable by a jus- 
tice, unless on presentment or indictment of a grand 
jury.” Art. 3, sec. 4. 

“No person shall be deprived of life, liberty, or prop- 
erty, without due process of law, and the judgment of 
his peers.” Art. 3, sec. 10. 

“The military shall be subordinat*e to t.he -civil pow,er; 
and no citizen, unless engaged in the military service of 
the State, shall ‘be tried or punished by any military 
court, for any offense that is cognizable by the civil courts 
of this State.” Art. 3, sec. 12. 

“Trials of crimes, and of misdemeanors, unless herein 
otherwise provided, shallbe ‘by a jury of twjelve men, pub- 
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lit, without unreasonable delay, and in the county where 
the alleged ofTense was committed, unless upon petition 
of the accused, and for good cause shown, it is removed 
to some other county. In all such t.rials, the accused shall 
be fairly and plainly informed of the character and cause 
of the accusation, and be confronted with the witnesses 
against him, and shall have the assistance of.counsel, and 
a reasonable time to prepare for his defense; and there 
shall be awarded to him compulsory process for obtain- 
ing witnesses in his favor.” Art. 3, sec. 16. 

“The courts of this Stat.e shall be open, and every per- 
son, for a.n injury done to him, in his person, property 
or reputation, shall have remedy bv due course of law; 
and justice shall be administered wit.hout sale, denial or 
delay.” Art. 3, sec. 17. 

When we observe t,hese provisions of our State Consti- 
tution or look at that instrument as a whole, we see how 
clearly applicable to it are the words applied t,o the Fed- 
eral Constitution by a pre-eminent authority: “There is 
nothing in that instrument to indicate that t.he guaranties 
which it affords for life or property are to cease on the 
occurrence of hostilities. A contrary design is manifested 
unmistakably with the utmost clearness.” Hare’s Ameri- 
can Constitutional Law, 963. 

But, says t,he majority, it was implied and presumed 
that these constitutional provisions were not always to 
be followed. See syl. 2, in the cases of Nance and Mays, 
7’7 S. E. 243. What legal doctrine is this? When before 
has it been declared that express provisions of a consti- 
tution may be set aside by mere implication and pre- 
sumption? From what does the implicat,ion and pre- 
sumption arise ? The majority says, from the provision 
which establishes a militia and gives t,he Governor power 
to call out the same to execute the laws, suppress insur- 
rection, and repel invasion, and from the inherent right 
of soverei.gnty to preserve Itself. In other words, because 
the Constitution provides for the existence of a militia, it 
means that the militia shall have power to supplant the 
civil law. Yet the Constitution has said plainly that the 
militia should not supplant the civil law-should not try 
citizens for civil offenses and deprive them of the precau- 
,lion of an indictment before a grand jury and the right 
to the judgment of their peers. Can the mere provision 
for a militia annihilate the other and more explicit pro- 
vision? Does the one repeal the other? By every known 
rule of construction, they must be made to stand together. 
True, a militia is provided for; but unmistakable restric- 
&ion is placed on the use of that militia. Is it not within 
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the power of a constitulion to limit and restrict? Are noE 
such instruments supposed to construct, mark out, and 
limit? Must the express restrictions as to the use of the 
militia give way merely. because of the provision which 
brings the militia into existence? But, further, the,ma- 
jority says that there is a presumption that in the pro- 
mulgation and adoption of the Constitution the people did 
not mean to abolish a generally recognized incident of 
sovereignty, the power of self-preservation of the State 
by its military forces in cases of invasion, insurrection, 
and riot. If there ever existed a generally recognized 
incident of sovereignty whereby a State could deprive its- 
own citizens of presentment and trial by jury for civil 
offenses and subject them to trial for such ofrenses before, 
military courls, our people certainly did mean to abolish. 
the same. It can not be presumed that the people meant 
to retain military trial of its citizens for civil offenses, 
when they explicilly say t.hat no such trial shall ever be 
had, No, lhe founders bad good reasons to abolish it and 
lo leave no room for implication or presumption to the 
contrary. The argument of the majority ‘goes to this, the 
founders could not do away with that implication and 
presumption unless they abolished the militia itself. Hav- 
ing retained Ihe militia, the majority would say, the mak- 
ers of the Constitution retained trial of cit.izens by mili- 
tary courts regardless of the specific and direct words of 
those makers to the contrary. Such argument leads to. 
palpable absurdity. 

In consonance with the provisions of our Constitution, 
Ihe Legislature has specifically provided for the militia 
to be used only in aid of the civil authorities when such 
a state of affairs exists as that disclosed by t,he record in 
these cases. Code 1906., - ch. 18, sets. 55-64. Indeed 
throughout the whole mlhtary code, the relation of the 
militia to the civil law is always apparent. Its existence 
and use for the enforcement of the civil law;, not its own 
law, is clearly recognized. Nowhere is its independence 
of the civil law ever hinted at. The militia is a.citizen 
soldiery. It is not an imperial army. Nor is it at all in 
keeping with American traditions even to think of making 
it such, or giving it dominancy at any time to supplant 
the ordinary laws of the land; Why was not the true re- 
lation of the militia recognized for t,he enforcement of- 
law in Cabin Creek District? What necessity existed for 
using the militia differently from the way the Legislature 
has said it shall be used when such conditions exist as 
l.hose disclosed in these cases? Why disregard the plain 
direction of Bhe statute which says it shall be used in aid, 
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uf t,he civil authorities? It is no answer to say that thn 
.icgal method is insufikient. The law-makers deemed it 
‘suffkient, and provided no other method. Can the Gover- 
nor renounce t.he wisdom of the law-makers, aud assert 
his will through the milit,ia against our own citizens as 
fhough they were foreign enemies? 

Truly-it would seem that the use of the militia in aid 
@f the civil authorities is all suffkieut for the quelling oi 
any unlawful disturbance in a single magisterial district 
‘of this great State and for the bridging of all ofrenders 
to trial before the constitutional courts. But it is said that 
the Governor’s proclamation establishing other means 

can not be reviewed by the courts. Is the Governor thus 
iinmune from the law? Can he, because of an assault 
.and battery between two persons. or the nlurder of oue 
person by another, issue a proclamation of martial law. 
and through 1,he use of t,he militia order the ofrender t,o 
be imprisoned or hanged, and,thc courts hares IN I)O\V~I 
in the premises? If he is to be the absolute judge of tht! 
necessity for csi.ablishing martial law in 011~ case. \vhl 
not in any (‘ase though no necessity exists? That the il- 
legal acts of the Governor may be reviewed by the courts 
,as well as those of any other officer. certainly needs no 
Sargun~ent.. This court has declared a veto of the Governor 
to be illegal and void. Acts of the Legislat.ure are set.. 
.aside b\- the courts as illegal. Remember. the writ of 
habeas corpus is alwaJ:s available in this State. Our Con- 
stitut.ion plainlv savs it shall be. It makes 110 exception 
even for inrasibn a& rebellion. as most c*ollstitutions do. 
By that writ arly unlawful imprisoni!ig of’ a citizen nlay 
be reviewed. By it a Governor’s proclamation if not war- 
ranted in la\l- and in fact must give \~a\-. That great. writS 
*of freedom (‘au never rightly be procl;inrcId a\vay in this 
%ltr. Executive. or even legislative acts. can not sus- 
pend it. 

My position in these cases. as in the Sauc*e and Xays 
cases is rested squarely on our OWII (k~llstitutiou aud 
laws.’ >Vhv go elsewhere for authority? Hut, it. is not 
want.ing elsewhere. It, is prevalent and pronoun&d iu 
.oppositioll to the majority holding. 

In connection with what may be said by me in these 
.cases, my former dissenting opinion in the similar cases 
‘of Kance and Maps. 77 S. E. 24’7, should be read as a.ppli- ’ 
.cable, explanatory, and additional. 

The argument. t.hat to preserve the life of t.he St,& lhc 
Governor must, be given such extremr and dominant 
gower a.s the majority has accorded to him. may he au- 
*wered by asking one question: Is this great State irr its 



death throes because of riot,ing and unlawful acts in a 
single magisterial district? If the State has become so 
impotent in its sovereign powers under the civil law as 
to be in danger of its existence because of more private 
dissensions and disturbances in a small isolated district, 
it is time for patriotic citizens to arise. The State can 
not be preserved by a suspension of constibutional rights. 
Nothing will kill it quicker. The words of the Supreme 
Court of the United States on this line are most siignifi- 
cant: “It is insisted that the safety of the country in time 
of war demands that this broad claim for martial law 
shall be sustained. If this were true, it could well be said . 
that a country, preserved at the sacrifice of the cardinal 
principles of liberty, is not worth the cost of preserva- 
tion.” Ex parte Milligan, 4 Wall. 126. 

Nor does the suggestion that the civil courts, officers, 
and juries are inefficient, sound well. That is the same 

I excuse that is invariably given for suspending the Con- 
stitution and laws when a lynching takes place. Why 
were not the civil authorities aided by the militia as the 
law directs? If this had been done, would they hay-e been 
inefficient? 
have been. 

It is mere assumption t,o say that they would 
Their functions were supplanted. The mili- 

tia, under proclamation of the Governor, set up a court 
of its own, and denied all criminal jurisdiction of the 
civil courts and officers: even as to civil offenses commit- 
led before the proclamation. Say the civil authorities ’ 
are inefficient. Do two wrongs ever make a right? 

It may be claimed that the 1najorit.y opinion onlv au- 
thorizes arrest and detention until the disturbances are 
suppressed. Why the extended argument and citation 
seeking lo justify trials, sentences! and puniShment by 
military commissions ? What does the approval and re- 
affirmance of the holding in the Nance and Mays cases 
mean? The majority refused to discharge Xance and 
Mays from the penitenliary, thereby upholding their mil- 
itary sentences to that penal institution. Read again the 
syllabus to the opinion in those cases. There it is direct- 
ly held lhat the militia may not only arresti and detain, 
but by military commission may t:y citizens and sentence 
them to the penitentiary, for civil offenses amounting 
under the civil law only to misdemeanors. Moreover; 
read syllabus 2 to the majority opinion herein. It holds 
that the civil power as to offenses is excluded by the mil- 
itary proclamation, and the usages of nations prevails 
over our own cit,izens. In fact it holds that our citizens 
are to be dealt wiLh as alien enemies. That the issue in 
these cases involved the quefftion of trial? sentence, andi 

1 . 



71 

punishment by military commission in the place of the 
civil courts can not be gainsaid when the petitions, writs, 
returns, and briefs are examined, That petitioners sought. 
not discharge from custody, but freedom from military 
trial by an order of this court remanding them to t.he 
civil courts for trial, their pleadings show. That the mil- , 
itary authorities were claiming absolute jurisdiction to 
try, sentence, and punish petitioners and were denying 
jurisdiction of the civil court.s in the premises, was 
charged and specifications accusing petitioners of civil 
offenses were pending before a military -commission, is 
shown by the respondents themselves in their returns. 
That immediately after the decision in these cases peti- 
tioners were put on trial before a military commission 
and by it tried for the civil offenses charged, is common 
notoriety from the public press. That the military au- 
thorities claim th6 right to act absolutely independent of 
the civil authorities in t$e so-called military district, and 
to try, condemn, sentence, and imprison in the state peni- 
tentiary for a specific term,any citizen for a civil offense, 
whether connected with the disturbance between the 
mine owners and the miners or not so connected, is a 
‘fact pregnant from every part of the records in t,hese 
cases and the former cases of Eance and Mays, parti&- 
larly from the proclamations and military orders of the 
Governor. That the military authorities have been and 
still are exercising such anomolous jurisdiction, that they 
even deny that the sheriff of t.he county may enter t.he 
district which thev have marked out and there serve the 
process of the ci;il courts, is a matter of State history. 
The issue was clear. It was this: Should the petitioners 
be remanded for t,rial to a milit.ary court claiming ex- 
clusive and final jurisdiction of the civil offenses charged 
against them, and thus be put in :jeopardy of conviction 
and confinement in t.he state penitentiary without pre- 
sentment and t,rial by jury? This court should have 
promptly condemned the unwarranted procedure to 
which the majority subjected petitioners. It should . 
have given notlce to all that this Stat,e is a land of consti- 
tutional courts, not one of imperial military court,s. 

Petitioners were arrested in the city of Charlest.on on a 
warrant of a justice of the peace, a civil court, charging 
them with civil ofTenses, that of conspiring to inflict bod- 
ily injury on persons whose names were unknown, and 
other offenses. They were t,aken before the justice, within 
sight of the courthouse. where the civil courts of the 
county were open and in t.he exercise of their powers, 
Instead of giving the acGused preliminary examination, 
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and upon the finding of probable cause holding them t,o 
answer t.he grand jury, t.he justice direcAed the special 

-*constables having them in charge, by endorsement on the 
warrant, to deliver them t.o t.he military aut,horities in the 
so-called military district. The exception of petitioners 
to such unknown procedure did not,avail. They were so 
$delivered and were about to be put on trial before a mili- 
,tary commission, for t.he same offenses charged before 
the civil court, when the writs of habeas corpus were 
awarded t.hem. Though petitioners were arrested and 
brought before a civil court-the justice of the peace- 
that court in absolute disregard of their rights and the 
law governing it,, sent them to the milit,ary aut,horities 
in a distant part of the county. This illegal procedure 
alone entitled petitioners to be remanded to the civil 
courts. Yet it simply illustrat,es the extreme t.o which 
disregard of constitutional and legal procedure has IWII. 
Instead of recognizing the true erdrr of the st.at,ute wherr- 
by a militia is t.o aid the civil authorities, the law is re- 
versed, and t,he civil authorities arc used to aid the mili- 
tary power. Verily indeed has bhc military, power htterr 
made absolute, independent., and dominant m \Vest, Vir- 
.ginia. 

Why resort is made to sections 6. 7. 8. and 9, of chapter 
14 of the Code, one familiar with the record iii t.hese cases 
An not conceive. ru’o reliance was placed 011 these sec- 
tions by the military authorities. They were not couteut 
with the limited powers ment.ioncd therein, for these sec- 
dions do not provide for military trial and sentence. Koth- 
ing short, of a court of their own and the sending of citi- 
zens to the penitentiary for specific terms without trial 
,by jury will sat,isf;v the military authorities.‘ Besides. 
Ahese se&ions provide o~ily for the arrest of certain per- 
sons on a warrant. or order issued by the Govcruor. Thc~y 
‘were not invoked by the Governor. He issued no wan 
rant or order for the arrest of petitioners. If reliance had 
been made on these sections, the absruc*e of the basic: 
warrant or order of the Governor would have eiltitled pe- 
Ctioners to discharge. Is not t.his element.ary law? hgaiu, 
Chese sections of the st.atut,e apply only to euomiep of the 
State, t.o those who give aid, support. or informatiou to 
It.he State’ enemies? to those who conspire or combine to- 
gether “to aid or support any hostile action against the 
United States or this Suite.” These setrtious are made 
for public war, not for the mere privabe conflict as to 
which bhe State is not. a party but is only t.he great ,c,orl- 
servator of t.he peace t.hrough the civil law. An examina- 
tion int.o the origin and history of thesr: enact.ments;‘to 

, 



73 
say nothing of their direct words, will disclose that they 
were made for times when enemies seek to overthrow the 
government. See Ordinances of t.he Wheeling Conven- 
tion of 1861, pages 7 and 8; Code 1868, ch. 14, sets. 5-9; 
Acts 1882, ch. 144, sets. 5-9. 

A clash between mine owners and miners can not be 
considered public war ,and the part,icipants dealt with as 
enemies of the State. True it is that in \yar the enemy? 
whether a foreign one or a rebel to whom the st,atus of 
belligerent has been given, has no legalrighk which those 
opposed to him must respect. But have either the mine 
owners and their guards on the one side, or the miners 
on the other, assumed the status of belligerency against 
the State? Because of wArfare between t,hemselves and 
violations of t,he law in relation t,hereto, has neither side 
nny constitutional rights which the Stat,e is bound to re- 
spect? Nothing in the record justi&es lbe conclusioil 
t.hat either the mine owners aud I.heir guards on the one 
hand, or the miners on the other, havcl lost their all~gi- 
ante to t.he Stat,e by the unf’ortunatc cl;!sh between them 
or by any othrr act,. Neilher faction has made war 
against the State. Each time the lnilitia has been sent to 
the district, all has remailled quiet. Chief Jnst.ice Marshall 
early defined what it is t,o make war: “To constitute a 
levying of war, there must be an assemblage of persons 
for t.he purpose of elrectin g by force a t,reasoiiable pur- 
pose.” Ex parte Bollman. 4 Cranch. i-5. Nothing even re- 
minding ant: of treasonable purpo~ is itlr-olvrd ill these 
cases. k-et the majority opinion deals ivil.11 the caitizrns 
of the district as rebels. It, deals wilb a part of Jial~awha 
county as enemy c*ount,ry. In this it can riot be sustained 
by reason or authority. Cabin Crerl; J.)ist,ric$ has :tc,t SP- 
ceded! The residents of tilat diskicbt, zw cxitizrlls of the 
Stale unclc~ its civil prot,rct,iou. tbouph thc*y lliay havr 
violated the law. .Becuuse oue violates tbc law. di)es he 
lose his legal rights? The guiltiest man. if he is not all 
enemy in public warfare directly against 1br State. is en- 
tit,led t.o all rights as a citizen. “War: iu public law. has. 
as is well known, a definite meaninp. It mrans a colltkst 
bet.ween public enemies trrmcd 1~rlligc~rPnt.s. ant1 to the 
status thus created, definite legal right.s and responsibili- 
ties are attached by illtrrnaliojlal alld c.ollstitntic,ntll law. 
War is thus sharply distinguishetl fro111 A merfl insiirrec- 
tion or resistance to civil authority.” \1?llonghby OH the 
Const.itution, SW. 730. 

The failure in the mn<iority opinion to observe the sharp 
distinction bet\veen public war and c*i\-il disorder, between 
snmity against. Ihe Stat.e and indvidnal enmity between 
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‘citizens of the State, between rebels and mere violators 
of the law, between belligerent territory and territory 
retaining allegiance, accounts for the misapplication of 
decisions, legislative enactments, and quotations relied 
on therein. An examination of those decisions, enact- 
ments! and quotations wit.h this distinction in view will 
show how inapplicable they arc. They relate to public 
war and to public enemies. We are not dealing with pub- 
lic war on with public enemies. With the exception of 
the Moyer cases, and the Shortall case, to which refer- 
ence will be made later, the cases relied on for the ma- 
jority relate to various questions growing out of public 
war. That which may b.e allowable by the usages of na- 
tions in a public war can not be applied as against citi- 
zens of a State engaged in civil disorder. See Hare’s 
American Consti tut.ional Law, 922. “The populace being 
loyal, and the territory domestic, private rights of per- 
son and property still persist, though subject., as in all 
other cases., to the exercise of the police powers of the 
State.” Wrlloughby on the Constitution, sec. 732. Nor 
can the Governor by proclamation or otherwise make 
that public war which in fact is not such. He can not in- 
stall martial law in a time of peace, when every civil 
court of the State is open. under the guise of a proclama-, 
tion of public war which in fact does not exist.. “The 
existence of martial law does not in any way depend upon 
the proclamation of martial law.” Dicey on the Law of 
the Constitution, 545. “Indeed, it may be said t,hat a State 
of the Union has not the constitutional power to create: 
by statute or otherwise, a state of war, or by legislative 
act or executive proclamation to suspend, even for the 
time being, all civil jurisdiction.” Willoughby on the 
Constitution, sec. T30. 

Military commissions have existed in public wars,-in 
conquered enemy countries. But no military commission 
for t,he trial of citizens usurping ali criminal jurisdic- 
tion of the courts, has ever before been san&oned or 
recognized as to a state militia in the quelling of domestic 
disorder. Indeed the majority cites no adjudicat.ed case 
in which such triaI by mllit.ary commission has been up- 
held even as to public war. In public wars, military corn- ’ 
missions have been instaIled in conquered foreign terri- 
tory, or conquered rebellious territory, out of the act.ual 
necessity arising from the fact that the courts were closed 
or were not in sympathy with the obligations of the cnn- 
quering country to society. ‘They properly pertain ACY- 
where else. Never before has any St,ate of the Union 
disowned its civil courts and ordained that military com- 
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missions shall take their place. Xo such t.hing has been 
done anywhere since the declaration of the Petition of 
Right. Yet with us it has been don6 in t,he face of the 
fact that nothing whatever prevented the taking of of- 
fenders, arrested by the militia in the quelling of disor- 
der, before our civil courts. and there subjecting them to 
trial in constitutional form. The way to the courthouse 
was unobstructed. If the militia could arrest ofrenders p 
and secure witnesses for its own assumed court., it could 
do so as readily for the legally organized courts. Noth-. 
so readily establishes respect for the law as respect for I 
it by those in power. The reverse is equ&lIy true. 

The effort in the majority opinion to sust.ain military 
commissions by asserting that the opinion in the Milligan 
case and the writings of Lieber, Ballantine. and others 
distinguish between pacific territory and the theater of 
actual war, can not avail with any one who fully reads 
the opinion and writings referred to. Neither the Milligan 
opinion nor the writings of Lieber, Ballantine, and others 
uphold arbitrary military trial, on any such distinction, 
or at all. They do distinguish between territory in rebel- 
lion seeking to overthrow the government and territory 
that has not lost its allegiance-betweeu enemies engaged 
in public war and cit,izens violating the law. Read them. 
For instance Ballantine says: “What may be done on the 
theatre of act,ual military operations wheu our armies 
are advancing, retreating, or operating within our own 
territory depends upon milit,ary necessity for the public 
defense, and is to be judged by the circumst,ances and 
exigencies of the particular case, which may be reviewed 
by the courts irrespective of military proclamations. Cit- 
izens can not be arrested, deportc,i, imprisoned. or put to 
death by arbitrary military auth0rit.y when war is raging 
any more than during a state of peace. and thr fact that, 
the courts are closed or t,hat a proclarnatiou of 3fartial 
Law has been mde will not ,jus!ify a resort to the arbi- 
trary unregulated exercise of military power.” 

The kind of martial law which the m&jority ‘of t.his 
court upholds is unknown in England and t.he United 
$tates. All the great writers on constitutional law SO 
assert. 

Mr. Dicey, the renowned English author. after quoting 
the French law which allows constitutional guaranties 
to be suspended by proclamat,ion. says: ’ “\ye may reas- 
onably, however, conjecture that the terms of the law 
give but a faint conception of the real condition of affairs 
when, in consequence of t.umult or insllrrection. Paris, or 
some other part of France, is declared irl a state of siege, 
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and, to use a significant expression k&~own to some conti- 
nental countries, ‘the constitutional guaranties are sus- 
pended.’ We shall hardly go far wrong if we assume 
that, during this suspension of ordinary law, any man 
whatever is liable to) arrest, imprisonment, or execution 
at the will of a military tribunal consisting of a few of- 
ficers who are excited by the passions natural to civil 

0 war. * * * Now, this kind of martial law is in Eng- 
land utterly unknown to the constit.ubion. Soldiers may 
suppress a riot as they may resist an invasion, thex may 
fight rebels just as they may fight foreign enemies, but 

- they have no right under the law to inflict punishment 
for riot or rebellion.” Law of the Constitution, 288. 

The leading American auhori ly of t.he present *day says: ’ 
‘<There is, then, strict.ly speaking, no such thing in Ameri- 
can law as a declaration of martial law whereby military 
is substituted for civil law. So-called declarations of ma.r- 
tiai law are, indeed, often made, but the legal effect ht’ 
these goes no further than to warn citizens that the mSi.- 
tary powers have been called upon by the executive (1) 
assist him in t.he maintenance of law and order, and that. 
while the emergency lasts, t.hey must.. upon pain of ar- 
rest and punishment., not commit, any acts t.hat will in 
any way render more difncult the r&oration of order and 
Che enforcement of law. During t,he time that t,he mili- 
tary forces are employed for the enforcement. of the law. 
that is to say, when so-called martial law is in force, no 
new powers are given to the executive. no extension of 
arbitrary authority is recognized, no civil rights of the 
citizen are suspended. The relations of the citizen to his, 
S&ate are unchanged.” Willoughby on the Constitution, ,I sec. 727. 

The majority opinion repeatedly appeals to ‘In re 
Moyer, 35 Col. 159, and its sequel, Moyer v. Peabody. 212 
U. S. 78. These decisions involve no question of trial by , 
military commission. They go no further than to justify 
an arrest made by milit.ary aut.horities in the suppressing 
of civil disorder. They plainly negative ELI\* recognit,ion 
of militarv trial and punishment for an ofiense ii1 con- 
nect,ion wrth the civil disorder. In the instance to which 
they relate, the governor of Colorado claimed no right 
to try and punish by military rule. He was not an advo- 
cate of military commissions. His return to the writ of’ 
habeas corpus expressly avers t.hat Moyer was to be given 
ovw to the civil authorit.ies for trial. Here are its words: 
“That it is his purpose and int.ention 60 relea.se and dis- 
charge pet.it.ioner from milit.ary arrest as soon as the 
same can be safely done with reference to t.he suppress- 
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ing of the existing st.ate of insurrection in the county, 
and then surrender him to the civil aut,horities to be dealt 
with in t.he ordinary course of justice after such insur- 
rection is suppressed.” And in disposing of the case, the 
Chief Justice of Colorado lends no recognition to military 
trial for offenses connected with the civil disorder. Here 
is what the Chief Justice, speaking of Moyer, says in the 
opinion : “He is not t,ried by any military court or denied 
the right of trial by jury; neither is he punished for vio- 

/ lation of the law nor held wit.hout due process of law. 
His arrest and detention in such circumstance are merely 
t,o prevent him from taking part or aiding in a continua- 
tion of the conditions which t.he governor, in the dis- 
charge of his official duties and in the exercise of the au- 
thority conferred by law, is endeavoring to suppress. 
When this end is reached he could no longer be restrained 
of his libertv by t.he military but must bet just as respon- 
dents have indicated in their return to the writ, turned 
over t.o the usual civil authorities of the county to be 
dealt with int.he ordinary course of justice, and tried for 
such offense against, the law as he may have committed.” 
Jn the review of this same arrest in the suit of Moyer v. 
Peabody, supra: Mr. Justice Holmes says: “Such arrests 
are not necessarily for punishment,, but are by way of 
precaut.ion to prevent the exercise of hostile power.” He 
does say that “public danger warrants t,he substitution of 
executive process for judicial process,” but his remarks 
must be interpreted in the light of the case before him. 
He could not have meant executive process to try and 
punish for a civil offense, for that question was not in- 
volved in the case. He meant executive process to arrest, 
not executive process to try and punish. The former was 
embraced in the case; the latter was not. Besides, we 
have seen that he plainly said that such arrests were not 
for punishment, but to prevent hostile power. No, Colo- 
rado had not gone to the extent of disowning and sup- 
planting her civil courts by military courts. The gover- 
nor of that state disclaimed any such purpose, but direct- 
ly answered that. he was only acting in aid of the civil 
authorities. But. with us the contention of the governor 
in every case has been that his militafy court may make 
convicts out of citizens. And each declslon of the majori- 
t.y of this court. viewing the same from the issues in- 
volved, to say not,hing of the written opinions. has held 
that the Governor may thus cast upon citizens t.he stigma 
of having been confined in the penitentiary, though un- 
der the civil law the offense involved may have been only 
a petty misdemeanor. If the majority meant to go no 
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further than these Moyer cases go: why has it not long 
ago said to th e military authorities: 1-0~ may arrest and 
detain for the purpose of preventing hostile power, but 
you can not by milit.ary court send of’fenders to the pen- 
itentiary, as the Governor has ordered. If it meant to go 
no further, why has it refused to discharge Name and 
Mays from penitentiary sentences? If it meant to go no 
further, why has it plainly remanded the present peti- 
tioners to milit.ary t.rial .and the hazard of punishment in 
the penitentiary thereby? 

Whether such length of detention as that involved in 
the Moyer cases may prevail in WTest. Virginia where our 
Constitution has no exception ever allowing a suspension 
of the privilege of the writ of habeas corpus, need not 
now be discussed. 

Plainly the case of Commonwealth v. Shortall, 206 Pa. 
St. 165, is no authority to sustain military courts. It in- 
volves no question of trial by a military court. It no more 
than defines the view of the Supreme Court of Pennsyl- 
vania as to what military acts in the quelling of civil dis- 
order may be excused on the ground of necessity. There 
a soldier on duty in a disturbed district of the State? act- 
ing under military orders for the suppression of the dis- 
turbances, shot one who did not obey his command to 
halt. It was held that the circumstances justified the act. t 
What has this to do with t,he supplanting of civil trial by 
military trial? At any rate, see t.he adverse criticism of 
that decision in 65 L. R. A. 207. 

Moreover, it may be confidently asserted that none of 
t.he adjudicated cases cited by the majority, except those 
criticised or sought t’o be distinguished by it, have any 
more relation or come any nearer to the question of mil- 
itary trial than do the Moyer cases and t.he Shortall case. 
They are wide of the mark. On the other hand, such mil- 
itary trial as that fostered by the majority, has received 
the condemnat.ion of many court.s-the clarion denounce- 
ment of the highest tribunal in this land: *‘The Constitu- 
tion of the. United States is a law for rulers and people, 
equally in war and in peace. and covers with the shield 
of its protection all classes of men, at all times, and un- 
der all circumstances. I\ro doctrine involving more per- 
nicious consequences was ever invented by the wit of 
man than that any of its provisions can be suspended 
during any of t.he great exigencies of government.” Ex 
parte Milligan, 4 Wall. 120. 

In addition to the references made in my dissenting 
opinion in the Nance and Mays cases, supra, the follow- 
ing, by no means all, will be found enlightening: Wil- 
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loughby on the Constitut,ion, ch. 52; Dicey on the Law of 
the Constitution, 280-290, 538-555; Hare’s American Con- 
stitutional Law, lecture 44; Story on t.he Constitution, 
(5th ed..), sec. 1342 and note thereto: Annals of Congress, 
9th Congress, 2nd Session, pp. 402-424: 502 et seq.; John- 
son v. Duncan, 3 Martin 530, 6 Amer. Dec. 673; Ex parte 
Merryman, Fed. Cas. 9487; In re Egan, 5 Blatch. 319; Ex 
parte Benedict, Fed. Cas. 1292; Ex parte Henderson, Fed. 
Cas. 6349; Johnson v. Jones, 44 Ill. 142; In re Kemp, I6 
Wis. 382; Griffin v. Wilcox, 2i Ind. 370; Jones v. Seward, . 
40 Barb. 563; Congressional Globe., 38th Congress, 2nd 
Session, pp. 1424-3; Franks v. Smith! 142 Ky. 232; i 
Cooley’s Blackstone, 413; 6 Great American Lawyers, 233- 
254; Edinburgh Review, Jan. 1902, pp. 79-105. 

Is it not a spectacle for the notice of a people who rest 
t.heir liberties on our form of constitutional government 
that in one of the States of the Union a section thereof 
is given over to an independent military rule, which ad- 
mits no power of the civil c0urt.s to enter, and which 
claims cognizance as against all found therein of every 
imaginable accusation from mere words spoken to per- 
jury, rape or murder? Does the peaceful mountain far- !a 
mer residing therein realize that he is subject not to the 
civil law but to the will of a militarv commander who 
may hear no excuse as to any accusation against him? 
Do citizens of this Republic passing through that district 
on one of the great trans-continental lines of railway, 
realize that for a time they are subject absolutely to the 
will of one man? It is no excuse to say t,hat the supreme 
military authority will not be exerted against such. It 
is bad enough to say that a majority of this court has held 
Ohat such authority exists. The majority has held that 
martial law-the law and usage of public war-can and 
does exist in that district. Then that martial paw “over- 
rides and suppresses all existing civil laws, civil officers 
and civil authorities., by the arbitrary exercise of military 
power; and every citizen or subject., in other words, the 
entire population of t.he country, within the confines of 
its power, is subject to the mere will or caprice of the 
commander. He holds the lives, liberty and property of 
all in the palm of his hand. Mart.ial law is regulated by 
no known or established system or code of laws, as it is 
over and above all of them. The commander is the leg- 
islator, judge and executioner.” In re Egan, 5 Blatch. 321. 

The persistency with which a military rule heretofore 
unknown has been sanctioned, has demanded this second 
protest on my part. Unfortunate indeed is the generation 
that forgeteth the memories of its fathers. 
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